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Abstract

Since the emergence of the post-World War II international economic system, policymakers have lamented
the absence of a global sovereign debt restructuring mechanism. This disappointment has only intensified in
recent years, as the failure to provide prompt, comprehensive, and lasting debt relief becomes even more
apparent. As a result, scholars and key international actors have argued for the development of a more
coherent global approach to debt workouts. But to date this discussion lacks a sustained focus on questions
of legitimacy—a fact that is exceptionally puzzling in light of the voluminous scholarship on the legiti-
macy deficits of international economic institutions once they have been established.

This Article bridges that gap, arguing that serious attention should be paid to these questions in advance
of negotiating a possible debt workout mechanism, and considering what such attentiveness might mean in
practice. It highlights the political complexity and distributional ramifications of legitimacy arguments,
and develops an analytical framework for understanding the concept along with a preliminary application
to the debt restructuring context. It then analyzes the institutional and historical background of debt
restructuring in light of this typology, and assesses how domestic insolvency regimes and investment treaty
arbitrations incorporate features purported to advance legitimacy. Finally, the Article considers how a
future debt workout institution might respond to calls for legitimacy—based on its initial establishment,
ongoing processes, and final outcomes—and briefly discusses existing proposals and likely political obsta-
cles in light of these themes. In foregrounding these concerns, this Article draws attention to issues and
controversies that will likely be relevant for some time, and contends that the tensions, distributional issues,
and power dynamics implicated in questions of legitimacy should inform negotiations on any sovereign debt
workout mechanism going forward.

Introduction

Something of a scholarly cottage industry exists to assess the legitimacy of
major international organizations once they have been established, including
by focusing on the degree to which these powerful actors are sufficiently
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participatory, accountable, and respectful of fundamental values. This aca-
demic writing resonates with similar concerns voiced by civil society groups
and the broader public, and the attention to these questions is unsurprising
given that these institutions have become a focal point for popular discus-
sion in recent decades. The international economic organizations, which now
govern a significant swathe of transnational economic life, have been among
the foremost targets in this commentary. Recent writing investigates the
legitimacy of the World Trade Organization (“WTO”), the World Bank,
the International Monetary Fund (“IMF” or “the Fund”), and the constella-
tion of institutions and practices that make up the investor-state arbitration
system.1

Notably absent from this list is any dedicated transnational institution or
mechanism for addressing sovereign debt issues—the myriad troubles that
arise when sovereign state borrowers find themselves unable to pay their
creditors, many of whom may be located overseas. This institutional omis-
sion hardly results from an absence of contemporary problems in the global
debt arena, as anyone having even a cursory familiarity with international
financial issues is well aware. Nor does it result from a historical failure to
imagine the utility of such a mechanism on the part of key architects of the
post-World War II economic system. Harry Dexter White, special adviser
to the U.S. Treasury on international financial issues at the time, envisaged a
dedicated commission that “could approach the problem [of sovereign debt]
with a great deal more objectivity than could be true of a bondholders’ com-
mittee . . . . It could in its recommendations take a broader point of view.”2

Ultimately, a mechanism designed to deliberately incorporate this broader
point of view, presumably addressing the reasonable concerns of both credi-

1. See, e.g., Jacqueline Best, Legitimacy Dilemmas: The IMF’s Pursuit of Country Ownership, 28 Third

World Q. 469–88 (2007); Jeffrey Dunoff, The WTO’s Legitimacy Crisis: Reflections on the Law and Politics
of WTO Dispute Resolution, 13 Am. Int’l Arb. 197 (2002); Daniel C. Esty, The World Trade Organization’s
Legitimacy Crisis, 1 World Trade Rev. 7–22 (2002); Robert Howse & Kalypso Nicolaı̈dis, Enhancing
WTO Legitimacy: Constitutionalization or Global Subsidiarity, in Equity, Efficiency, and Legitimacy:

The Multilateral Trading System at the Millennium 227 (Roger Porter et al. eds., 2001); Leo-
nard Seabrooke, Legitimacy Gaps in the World Economy: Explaining the Sources of the IMF’s Legitimacy Crisis,
44 Int’l Pol. 250 (2007); Dennis Leech & Robert Leech, Reforming IMF and World Bank Governance: In
Search of Simplicity, Transparency, and Democratic Legitimacy in Voting Rules (U. Warwick Dep’t of Econ.,
Warwick Econ. Res. Paper Ser. No. 914, 2009).

2. Harry Dexter White, “Preliminary Draft: United Nations Stabilization Fund and a Bank for Re-
construction and Development of the United and Associated Nations,” March 1942, quoted in Eric

Helleiner, Forgotten Foundations of Bretton Woods: International Development and

the Making of the Postwar Order 112 (2014). White tentatively imagined that such a committee
and the ensuing restructuring mechanism might be housed at or appointed by the International Bank for
Reconstruction and Development (precursor to the World Bank Group), which might of course generate
some concern today. See Odette Lienau, Rethinking Sovereign Debt: Politics, Reputation, and

Legitimacy in Modern Finance 130–32 (2014). John Maynard Keynes was less explicit on the need
for a sovereign debt restructuring mechanism, and the proposal never made it to the multilateral discus-
sions at Bretton Woods. However, his preference for debt restructuring (or debt leniency) in the case of
post-World War I Germany is well known. See, e.g., John Maynard Keynes, The Economic Conse-

quences of the Peace (1919).
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tors and debtors, never made it into the modern international economic
order.

The resulting gap in the international financial architecture has produced
deeply problematic outcomes. Commentators have found the “non-system”
of sovereign debt sorely lacking—fragmented, inconsistent, and providing
insufficient relief to reboot economic growth.3 Recent developments in sov-
ereign debt litigation, including the extended and rancorous stalemate sur-
rounding Argentina’s 2001 debt default and subsequent restructuring, not
to mention the specter of Greek exit from the Euro due to debt problems,
have only deepened the widespread dissatisfaction with the current ap-
proach. As a result, key actors have called for serious consideration of a more
coherent and comprehensive mechanism for debt workouts. The IMF re-
cently undertook a major review of sovereign debt restructuring,4 and in
October 2014 the United Nations General Assembly voted in favor of work-
ing toward a permanent restructuring system.5 This policy effort has joined
and built upon significant academic attention to diagnosing the current
problems and also proposing potential solutions.6 Although progress is
hardly guaranteed, and previous efforts have come to naught, this work pro-
ceeds apace, and there is no indication that the need for more rationalized
sovereign debt restructuring will subside anytime soon.

Given all this activity, it is surprising that the published writing thus far
has lacked a specific focus on the question of legitimacy—even more so in
light of the fact that this question is virtually guaranteed to frame ex post
commentary on any institutionalized debt workout mechanism (“DWM”)
that does emerge. This Article seeks to bridge that gap by arguing that
serious attention should be paid to the question of legitimacy in advance of
negotiating and establishing a possible sovereign debt restructuring institu-

3. See, e.g., Anna Gelpern, Hard, Soft, and Embedded: Implementing the UNCTAD Principles, in Sover-

eign Financing and International Law: The UNCTAD Principles on Responsible Sovereign

Lending and Borrowing 347 (Carlos Espósito et al. eds., 2014) (noting the existence of a “non-
system” that is routinized and well-known but highly unsatisfactory). For an excellent overview of some
of the problems in contemporary debt restructuring, see the contributions in A Debt Restructuring

Mechanism for Sovereigns: Do We Need a Legal Procedure? (Christoph G. Paulus ed., 2014)
[hereinafter, A Debt Restructuring Mechanism for Sovereigns].

4. IMF, The Fund’s Lending Framework and Sovereign Debt—Preliminary Considerations, Staff Report
(June 2014), http://www.imf.org/external/np/pp/eng/2014/052214.pdf.

5. G.A. Res. 68/304, Towards the Establishment of a Multilateral Legal Framework for Sovereign
Debt Restructuring Processes (Sept. 9, 2014). More recently, the General Assembly voted in favor of
adopting a series of basic principles on sovereign debt restructuring, including a (very brief) principle of
legitimacy. G.A. Res. 69/319, Basic Principles on Sovereign Debt Restructuring Processes (Sept. 10,
2015) (136 in favor, 6 against, with 41 abstentions), http://www.un.org/en/ga/search/view_doc.asp?sym
bol=ARES/69/319. Civil society actors have also been active on this front, and even the pope recently
seemed to endorse a sovereign bankruptcy process. Press Release, Jubilee USA, Pope Francis Calls for
Global Bankruptcy Process (July 14, 2015), http://www.jubileeusa.org/en/press/press-item/article/pope-
francis-calls-for-global-bankruptcy-process.html.

6. See, e.g., A Debt Restructuring Mechanism for Sovereigns, supra note 3; Mark L.J. Wright,
Sovereign Debt Restructuring: Problems and Prospects, 2 Harv. Bus. L. Rev. 153 (2012); Sovereign Debt

Management (Lee Buchheit & Rosa Lastra eds., 2014).
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tion, and by considering more concretely what such attentiveness might
mean in practice. Explicitly addressing these concerns early on may make
such an institution more successful, both by helping to attract support ex
ante (that is, in the initial development of any treaty, ad hoc, or soft law
restructuring mechanism) and also by encouraging states and their creditors
to actually use a DWM ex post. Such attention to legitimacy is especially
important in the international arena, given the absence of a clear global
enforcement mechanism and in light of the historical resistance of some
states and other institutional actors to the development of a DWM.

But why would it matter on the ground whether a debt workout frame-
work is considered legitimate? What might perceptions of legitimacy do for
any given sovereign debt restructuring? A restructuring can be a fairly trau-
matic economic, social, and political event in the life of a country. While it
should ideally offer financial relief in the form of extended payment sched-
ules or a debt write-down, the process also can entail a fiscal consolidation
that results in cuts to government programs and other austerity measures.
Setting aside for now the question of when such measures can become
counterproductive, these policies often have significant domestic distribu-
tional ramifications, and the resulting anger may erupt in economically and
politically disruptive ways.7 While entirely understandable, this second-or-
der disruption can add to and extend the distress and sacrifice already gener-
ated by the restructuring itself.

How does legitimacy play into this dynamic? Perhaps the unique feature
of institutions or rules that are considered legitimate is their ability to en-
courage voluntary compliance—to command a higher degree of support or
acquiescence than might otherwise exist in the absence of coercion or self-
interest.8 A DWM perceived to be more legitimate could thus encourage a
greater willingness on the part of domestic groups to engage in consensual
restructuring processes and then implement the resulting agreements with
relative equanimity, thereby minimizing the second-order disruptions that
can accompany a restructuring. Of course, this is hardly to deny that the
anger arising out of debt restructuring is frequently justified, and that it can
direct attention to important imbalances of power both domestically and
internationally. But if a consensual debt workout frequently is the right
choice, which I assume for the purposes of this Article, then we should es-
tablish mechanisms to achieve restructuring in a smooth, efficient, and min-
imally disruptive manner. Ideally, any anger that remains would materialize
not as destructive expressions of dissatisfaction with a DWM or a narrow
restructuring outcome. Rather, it would be more productively channeled

7. For an overview of possible distributional ramifications resulting from a decision to restructure (or
the decision to delay restructuring), see Odette Lienau, The Longer-Term Consequences of Sovereign Debt
Restructuring, in Sovereign Debt Management 85, 89–90 (Lee Buchheit & Rosa Lastra eds., 2014).
For a discussion of both the practical problems with austerity measures and their intellectual history, see
Mark Blyth, Austerity: The History of a Dangerous Idea (2013).

8. See discussion infra, Part I.A.
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into holding internal political elites accountable or perhaps into longer-term
efforts to alter the structures and rules of global economic and political life.
And, of course, this instrumental value of legitimacy only supports the in-
herent value of institutions that enable individuals and groups to comply
with agreements as a result of considered choice rather than perceived duress
or coercion.

All that said, a number of tensions and difficulties immediately emerge
with an explicit focus on legitimacy, particularly given that the concept
means different things to different people. Applying such a conceptually
slippery term to the complex world of sovereign debt is no easy task. How
do we define legitimacy, and what are the appropriate sources for such a
definition? Which elements might enhance or diminish perceptions of the
legitimacy of a DWM? To what degree do these factors fit together seam-
lessly, and how might they be in tension? Ultimately, what is reasonable to
expect from something so politically fraught as sovereign debt restructur-
ing? These are among the questions that this Article seeks to address.

Part I of this Article begins the discussion by introducing the mul-
tifaceted concept of legitimacy itself, laying out different schools of thought
on the characteristics of a legitimate institutional order and developing a
preliminary list of features applicable to the DWM context. Part II considers
the institutional and historical background of debt restructuring in light of
these themes to better understand the political and economic context of cur-
rent discussions of a possible DWM. Part III lays out how two cognate
domestic and transnational institutions attempt to meet standards associated
with ideas of legitimacy, focusing on domestic insolvency laws and on in-
vestment treaty arbitration rules. Finally, Part IV of this Article offers pre-
liminary recommendations for how a future DWM might attempt to satisfy
calls for legitimacy, and briefly assesses existing proposals in light of these
themes. This last section also highlights several political obstacles to incor-
porating the institutional features most associated with legitimacy, which
stakeholders must consider and address in any negotiations. In foreground-
ing these concerns, this Article draws attention in advance to issues and
controversies that will likely be relevant for the foreseeable future: any
DWM will take some time to develop and, once established, will no doubt
be subject to criticism (and perhaps modification) throughout its lifespan.

I. The Elusive Concept of Legitimacy

While calls for legitimacy do not always include a clear definition of its
content, policymakers tend to acknowledge that it does matter.9 Interest-

9. This acknowledgment, of course, sometimes requires consistent prodding by other parties to begin.
The IMF, for example, eventually came to acknowledge explicitly its own legitimacy problems. See Impor-
tant Milestone Reached to Reinforce IMF Legitimacy, IMF Survey Magazine: In the News (Mar. 3, 2011),
http://www.imf.org/external/pubs/ft/survey/so/2011/NEW030411A.htm.
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ingly, one reason for the failure to establish a coherent sovereign debt re-
structuring mechanism as part of the post-World War II financial
architecture may have been a concern that any such mechanism would be
perceived as insufficiently even-handed. U.S. Treasury Secretary Henry Mor-
genthau, ultimately doubtful of embedding such a mechanism in financial
institutions constructed by the post-war victors, “did not wish to be a party
to any debt-collecting arrangement smacking as clearly of dollar diplo-
macy”10—a delegitimized and much-decried early twentieth century U.S.
foreign policy approach that explicitly tied American geostrategy to com-
mercial interests.11

Still, if there is a general sentiment that legitimacy is a valuable goal, and
that perceptions of illegitimacy can be problematic, there is much less agree-
ment on how these concerns translate into practice. Labeling any particular
institution, mechanism, or action as legitimate is a fraught exercise, given
that the term’s content can be difficult to pin down. Indeed, important legal
scholars have justifiably criticized “legitimacy speak” for its “fuzziness and
indeterminacy.”12 Martti Koskenniemi, for example, has argued that
“[l]egitimacy is not about normative substance. Its point is to avoid such
substance but nonetheless to uphold a semblance of substance.”13 And, in-
deed, claims of “legitimacy” have been used to justify deeply controversial
policy actions.14 Still, while these cautionary notes highlight the importance
of humility in any legitimacy-oriented endeavor, they do not undermine the
fact that maximizing the degree to which stakeholders perceive a DWM to be
legitimate is essential to furthering its goals. More than determining right
or wrong actions, any successful DWM will need to foster the agreement
and thus command the respect and compliance of a multitude of stakehold-
ers across varying national and international institutional settings.

The goal of this section, then, is relatively circumscribed. It does not aim
to formulate a comprehensive or universal typology of legitimacy applicable
across all arenas.15 Rather, it lays out different approaches to defining the

10. Lienau, supra note 2, at 130.
11. More specifically, dollar diplomacy, launched by President William Howard Taft and continued

by Woodrow Wilson, repaid European loans to countries with American money and established customs
receiverships to guarantee this debt. This was primarily targeted to countries in the Caribbean, an impor-
tant focus of U.S. geostrategy at the time. For an early (and still classic) overview of dollar diplomacy in
the early twentieth century, see generally Dana G. Munro, Intervention and Dollar Diplomacy

in the Caribbean, 1900–1921 (1964).
12. James Crawford, The Problems of Legitimacy-speak, 98 ASIL Proc. 271, 271 (2004).
13. Martti Koskenniemi, Miserable Comforters: International Relations as New Natural Law, 15 Eur. J.

Int’l Rel. 395, 409 (2009).
14. Perhaps the best known is the assessment of the Independent International Commission on Ko-

sovo that the NATO military intervention in Kosovo was “illegal but legitimate.” The Indep. Int’l

Comm’n on Kosovo, The Kosovo Report: Conflict, International Response, Lessons

Learned 4 (2000).
15. Indeed, understandings of legitimacy are necessarily variable and historically grounded. For a

study of how shifts in conceptions of legitimacy ground systemic change in international society, see Ian

Clark, Legitimacy in International Society (2005). Joseph Weiler suggests that forms of interna-
tional lawmaking, including the legitimacy arguments with which they are associated, are best under-
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characteristics of a legitimate order and proposes a preliminary framework
that could be appropriate for thinking about legitimacy in the DWM con-
text. As part of this effort, the section presents an initial understanding of
institutional features that might cause a DWM to be deemed more (or less)
legitimate in the current, complex global setting. The final determination of
which elements are ultimately included in a DWM is of course a matter for
key global stakeholders to negotiate. This involves decision making that
will necessarily be embedded within the broader goals of pragmatic feasibil-
ity, timeliness, and cost effectiveness. Still, negotiators should think in ad-
vance about elements that might enhance or diminish the perceived
legitimacy of any debt workout institution, particularly given that the out-
put of their deliberations will certainly be scrutinized along these lines after
the fact.

A. The Broad Audience for Assessment

At the most basic level, a rule, mechanism, norm, or institution can be under-
stood as legitimate if it is considered worthy of voluntary compliance and/or support.
If a rule or mechanism is perceived as legitimate, then approval and compli-
ance result at least in part from that assessment, rather than from coercion,
habit, self-interest, or other possible reasons for action.16 Part of the special
virtue or power of a legitimate rule therefore lies in its capacity to coordi-
nate preferences and decisions effectively even in the absence of other bases
for action. This potential coordination becomes especially important in the
international arena—including for a globally supported DWM—where no
supranational authority with broadly accepted powers of coercion exists. As
discussed more fully below, legitimacy may derive from the initial source of,
ongoing processes of, or ultimate substantive outcome resulting from a rule,
mechanism, or institution, or from some combination of these three basic
components.

The importance of legitimacy as a basis for action has long been under-
stood in the social sciences and in legal studies. For example, Max Weber
formulated a definition relevant for sociological theory to the effect that “a
norm or institutional arrangement is legitimate if, as a matter of fact, it
finds the approval of those who are supposed to live in [the affected]
group.”17 Thomas Franck proposed a working definition of legitimacy in-
tended for international law, initially formulated to apply among states, as
“a property of a rule or rule-making institution which itself exerts a pull

stood not as periodization but rather, drawing from geology, as stratification, in which sediments of past
practices continue into the present. Joseph Weiler, The Geology of International Law—Governance, Democ-
racy and Legitimacy, 64 ZaöRV 547 (2004).

16. See, e.g., Christopher A. Thomas, The Uses and Abuses of Legitimacy in International Law, 34 Oxford

J. Legal Stud. 729 (2014).
17. Wilfried Hinsch, Justice, Legitimacy, and Constitutional Rights, 13 Critical Rev. Int’l Soc. & Pol.

Phil. 39, 40 (2010).
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toward compliance on those addressed normatively because those addressed
believe that the rule or institution has come into being and operates in ac-
cordance with generally accepted principles of right process.”18 In the last
several decades, questions of legitimacy have become even more central in
both academic and policy writing, and scholars and activists have built upon
and extended these themes.19 In one recent influential article, Allen
Buchanan and Robert Keohane emphasize that the concept of legitimacy
appeals to a “common capacity to be moved by what might be called norma-
tive reasons,” and a “complex belief” that institutions may deserve support
even if they fail to maximize self-interest and also fall short of (inevitably
divergent) understandings of perfect justice.20

Central to these formulations is the idea that the legitimacy of the mecha-
nism itself through the belief or normative approval of the relevant audience moti-
vates conforming action. As Ian Hurd makes clear, legitimacy is “a
subjective quality, relational between actor and institution, and defined by
the actor’s perception of the institution.”21 This interactive element leads to
several preliminary implications. First, the relevant audience for legitimacy
purposes in a DWM should include all those affected by a rule, norm, or
institution—that is, all of those normatively addressed by the rule or living
in the group to which the rule or mechanism applies. This audience encom-
passes those without the position or power to enact or enforce rules, includ-
ing citizens of countries undergoing a debt workout and small creditors who
may have had minimal voice in the restructuring process. This accords with
one of the general goals of establishing a legitimate order, which is to en-
courage voluntary adherence by all relevant actors to the extent possible.22

This includes those individuals who may not have participated in either
institutional design or particular restructuring processes, but who are none-
theless affected by their outcomes and who may therefore object to or im-
pede implementation once decisions are made.23

18. Thomas Franck, The Power of Legitimacy Among Nations 24 (1990).
19. See, e.g., Jutta Brunnée & Stephen Toope, Legitimacy and Legality in International

Law (2010); Legitimacy in International Law (Rüdiger Wolfrum & Volker Röben eds., 2008);
Legitimacy, Justice, and Public International Law (Lukas H. Meyer ed., 2009).

20. Allen Buchanan & Robert Keohane, The Legitimacy of Global Governance Institutions, in Legitimacy

in International Law 25, 30–32 (Rüdiger Wolfrum & Volker Röben eds., 2008).
21. Ian Hurd, Legitimacy and Authority in International Politics, 53 Int’l Org. 379, 381 (1999).
22. Id.
23. The popular frustration with sovereign debt restructuring decisions, encompassing an opposition

to austerity measures as well as anger at procedures seemingly dominated by external creditors, has
stoked popular anger in a number of Eurozone countries. In Greece, for example, this popular anger
helped bring to power the left-populist Syriza party in January 2015, which strenuously attempted to
rework the basic contours of the debt deal agreed to in 2012, though with little success. Charles Forelle
et al., Syriza Win in Greek Election Sets Up New Europe Clash, Wall St. J. (Jan. 26, 2015), http://
www.wsj.com/articles/syriza-win-in-greek-election-sets-up-new-europe-clash-1422168982; see also Maria
Margaronis, Syriza Couldn’t End Austerity in Greece—Here’s Why Voters Reelected Them Anyway, Nation

(Sept. 21, 2015), http://www.thenation.com/article/syriza-couldnt-end-austerity-in-greece-heres-why-
voters-re-elected-them-anyway/.
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This broader definition of the relevant audience for (and determiner of)
legitimacy differs somewhat from conventional understandings of interna-
tional decision makers, and can be understood as a distinctive feature of any
focus on legitimacy for a DWM. Those with sufficient power to compel
compliance—such as the sovereign states, major creditors, or international
bodies involved in high-level negotiations—are not the only actors who as-
sess legitimacy. Attention should also be paid to the likely concerns of less
traditionally central individuals or groups, who are implicated in determin-
ing legitimacy but who are not usually involved in international discussions.
The contention that a broad audience is relevant for assessing legitimacy
does not mean that universal acceptance or adherence is required. For exam-
ple, it is possible that certain actors will remain intransigent even in the face
of a rule, institution, or outcome generally determined to be legitimate, in
which case opposition might well be considered illegitimate.24 However, care
should be taken when drawing these lines, particularly given the political
import and distributional impact of claims about legitimacy or illegitimacy.

B. Where to Look?

Given these basic contours for understanding the concept, where should
we look for particular features or characteristics that might enhance percep-
tions of DWM legitimacy? One place to find these elements is in the tradi-
tions of international law that explicitly address questions of governance and
authority. However, the diversity of the audience that will ultimately judge
DWM legitimacy, including not only lawyers but also other decision mak-
ers and publics, suggests that drawing from legal frameworks alone may not
suffice. Different audience groups, all of which will have a say in the estab-
lishment and use of any sovereign debt restructuring institution, may privi-
lege less legalistic approaches.

1. International Legal Approaches

Drawing from the legal tradition first, two approaches within interna-
tional law and global governance explicitly focus on the exercise of authority
over broad publics and on the coordination of public and private authorities
in the provision of global public goods. These traditions—international
public authority (“IPA”) and global administrative law (“GAL”)—pay spe-
cial attention to situations in which those most affected by key decisions are
not necessarily the decision makers themselves, either directly or through
clear lines of representation. While other legal traditions exist as well (such
as global constitutionalism), the IPA and GAL schools of thought offer espe-

24. The particular recognition that creditors might oppose a debt restructuring even despite some
measure of fairness is the basis of so-called “cramdown” provisions in domestic insolvency frameworks.
These permit court approval of a restructuring that meets certain requirements even over the objections
of creditors opposed to (but ultimately bound by) the reorganization plan.
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cially pertinent frameworks for thinking through factors that might enhance
the perceived legitimacy of a DWM.

Armin von Bogdandy and Matthias Goldmann have very clearly argued
that sovereign debt restructuring can be understood as an exercise of inter-
national public authority.25 Public authority in this framework exists when
“the author of an authoritative act may claim to have acted on a legal basis
entitling it to enact unilateral decisions which deeply affect individuals or
communities . . . .”26 One key ramification of such an understanding of
sovereign debt is that the act might be legitimated by satisfying the require-
ments of international public law.27 Although von Bogdandy and Goldmann
are careful to note the absence of a clearly binding treaty to regulate the
legal legitimacy of debt restructuring, and also acknowledge the absence of
any objectively correct understanding of “justice,” they highlight the possi-
bility of an “incremental emergence of legal concepts and principles” that
might nonetheless prove relevant.28 In the arena of debt restructuring, they
suggest that “issues of competence, procedural fairness, review, and human
rights” should be considered.29

A related framework for dealing with authoritative global action is
presented by global administrative law. As articulated by Benedict Kings-
bury, Nico Krisch, and Richard Stewart, the approach of global administra-
tive law is understood to involve “the mechanisms, principles, practices, and
supporting social understandings that promote or otherwise affect the ac-
countability of global administrative bodies . . . .”30 Subjects of this area of
law include formal and informal bodies that exercise “transnational govern-
ance functions of particular public significance,” and which “regulate and
manage vast sectors of economic and social life through specific decisions
and rulemaking.”31 Key bodies and intergovernmental networks involved in
sovereign debt restructuring are deeply embedded in this form of global
governance, and the practices and decisions that result certainly have broad
public impact. As such, as with the IPA framework, global administrative
law too can help think through factors associated with legitimacy in the
sovereign debt arena. In particular, GAL draws from domestic law principles
to suggest that bodies and activities subject to GAL should meet adequate
standards of “transparency, participation, reasoned decision, and legality,”
and should also allow for effective review of resulting rules and decisions.32

25. Armin von Bogdandy & Matthias Goldmann, Sovereign Debt Restructurings as Exercises of Interna-
tional Public Authority, in Sovereign Financing and International Law: The UNCTAD Princi-

ples on Responsible Sovereign Lending and Borrowing, supra note 3 at 39, 49.
26. Id. at 46.
27. Id. at 41.
28. Id. at 53.
29. Id. at 55.
30. Benedict Kingsbury et al., The Emergence of Global Administrative Law, 68 L. & Contemp. Probs.

15, 17 (2005).
31. Id.
32. Id. at 17, 37–42.
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2. The Need for a Plurality of Traditions

While the principles and practices suggested by explicitly legal
frameworks offer the initial groundwork for the approach taken here, a more
comprehensive assessment of potential DWM legitimacy should be open to
other traditions as well.33 Within the larger definition of legitimacy, schol-
ars distinguish between multiple subcategories, including legal, moral, so-
cial, and political legitimacy.34 Although sovereign debt workouts can be
characterized as implicating legal standards, they also may be understood
through a social and political lens. Indeed, a plurality of approaches to legit-
imacy in a DWM, including an explicit embrace of multidisciplinary or
interdisciplinary approaches, is important given the subjective and interac-
tive element of legitimacy. Thus, possible features or characteristics for im-
proving perceptions of a legitimate rule or order also should draw insights
from the social sciences and social and political theory.

While this Article has thus far referred to a singular “audience” for legiti-
macy, in practice this audience is likely to be composed of multiple groups,
whether the issue is the initial establishment of a transnational DWM or a
particular instance of debt restructuring. These multiple groups (and differ-
ent individuals within those groups) will likely have varying perspectives on
the relevance and importance of one or another approach to legitimacy. For
example, arguments framed principally through legal legitimacy may most
persuade trained international lawyers or national courts and arbitral tribu-
nals.35 Conversely, such argumentation may have less currency with politi-
cians and policy officials, economists, and other social scientists, who will
also play a role in the approval and use of any DWM, and those actors may
find assertions framed through economic-utilitarian or political understand-
ings of legitimacy more convincing. Individual citizens, relatively distanced
from any of these interpretations, will likely consider legitimacy through
inchoate and general views of fairness, perhaps linked more closely to the
idea of impartiality. Each of these constituencies, along with many others, is
part of the broad audience for determining the legitimacy (and therefore
affecting the efficacy) of a DWM. Thus, in aiming for the broadest possible
consideration and acceptance, this Article pays special attention to emergent
legal principles but also draws from a number of other traditions in identify-
ing key features that might enhance perceptions of DWM legitimacy.

33. Indeed, even within international law, we see competing understandings of law and legitimacy.
See, e.g., Harlan Grant Cohen, Finding International Law, Part II: Our Fragmenting Legal Community, 44
N.Y.U. J. Int’l L. & Pol. 1049 (2012).

34. For one recent discussion that offers a helpful typology and focuses on the various uses of legiti-
macy in international law, see Thomas, supra note 16.

35. For a careful consideration of the relationship between legality and legitimacy, see generally
Brunnée & Toope, supra note 19.
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C. Components of Legitimacy: Source, Process, and Outcome

The preceding discussion should make clear that determining one limited
set of indicators for legitimacy would be overly simplistic. Indeed, for any
context and historical moment, legitimacy can be understood as “a compos-
ite of, and an accommodation between, a number of other norms, both pro-
cedural and substantive.”36 This section thus lays out key features that
frequently play a part in claims about legitimacy. Drawing from multiple
schools of thought, there are three main approaches to legitimation.37 These,
in turn, correspond to three questions relevant for the formulation and im-
plementation of a DWM: (1) Source Legitimacy: First, how is a DWM, or
particular rules associated with a DWM, to be formulated and by whom? A
rule, mechanism, or institution may be perceived as legitimate if its source
and initial establishment satisfy the key values of the legitimating group.
(2) Process Legitimacy: Second, once the DWM is established, do the processes
by which it works line up with broadly accepted procedural standards? The
ongoing processes or procedures through which an institution works or a
rule is implemented—distinct from either the initial development of the
rule or its results—may confer an additional and separate layer of legiti-
macy. (3) Outcome or Substantive Legitimacy: Is the DWM able to generate
successful outcomes, understood in terms of substantive goals? Aside from
considerations on the source or process front, an institution or rule may be
considered legitimate if it generates desired outcomes. Key follow-up ques-
tions here include how to define and determine positive substantive out-
comes, and also who should make this assessment.

Again, given the large and multiple audiences for DWM legitimacy, dif-
ferent groups will likely put more or less weight on particular levels or
understandings of the concept. Although this oversimplifies somewhat, a
DWM that aims to incorporate key features drawn from each level may have
the best chance of being considered more legitimate by a broader audience.
Of course, there can be tensions between particular legitimizing characteris-
tics—for example, maximum efficiency and broad participation. As I discuss
briefly in Part IV below, these would have to be balanced at both a general
institutional level and within any particular debt workout situation. To be-
gin with, however, this section offers an overview of which elements actually
merit consideration by DWM negotiators attentive to legitimacy issues.

1. Source (or Establishment) Legitimacy

One central understanding of legitimacy involves a focus on how a rule,
mechanism, or rule-giving institution is originally established. To the ex-

36. Clark, supra note 15, at 207.
37. This organizational framework and language is selected to be relatively simple, colloquial, and

appropriate for the issue area. For related typologies applied in different applications, see generally Vivien
A. Schmidt, Democracy and Legitimacy in the European Union Revisited: Input, Output and ‘Throughput’, 61
Pol. Stud. 2 (2013); Thomas, supra note 16.
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tent that this initial establishment falls in line with core values of the appli-
cable audience or community, the rule or institution may be considered
more legitimate. There are several possible ways to think through DWM
legitimacy at the source level, including four ways that will be discussed
here: state consent, democratic legitimation, participatory legitimation, and expertise
or authority.

The classic legitimating mode in international law and global relations is
state consent.38 In this traditional view, states are considered the key actors in
and creators of international law as well as its primary (and perhaps only)
subjects. Their explicit contractual consent, for example in a hard law treaty
or in agreeing to a particular limitation of their sovereignty, is necessary and
in some cases sufficient for source legitimacy under this view.39 Although
this approach has been soundly criticized, in particular for failing to consider
the legitimacy or illegitimacy of states themselves, it remains a widely ac-
knowledged standard for source legitimacy in international law and global
affairs.40

Democratic legitimation is a central legitimating framework in many na-
tions, and is increasingly discussed at the global level as well.41 Here, the
legitimacy of a rule, mechanism, or governance body is only achieved if it is
grounded in the support and input (either directly or through representa-

38. The most frequently cited example of state consent, in particular to conventions or treaties, as a
source of binding international law is provided in article 38, paragraph 1 of the statute establishing the
International Court of Justice. See Statute of the International Court of Justice, art. 38(1). Some scholars
disagree on the degree to which state consent remains central as a legitimating feature. See, e.g., Duncan
B. Hollis, Why State Consent Still Matters—Non-State Actors, Treaties, and the Changing Sources of Interna-
tional Law, 23 Berkeley J. Int’l L. 137 (2005); Matthew J. Lister, The Legitimating Role of Consent in
International Law, 11 Chi. J. Int’l L. 663 (2011).

39. The work of Emer de Vattel is often cited as a theoretical foundation for this approach, particu-
larly in establishing that one source for the law of nations (in addition to the law of nature) involved state
consent. See Emer de Vattel, The Law of Nations 17 (Béla Kapossy & Richard Whatmore eds.,
Thomas Nugent trans., Liberty Fund 2008) (1797). For contemporary defenses of the continued impor-
tance of state consent in legitimating at least some forms of international law, see Hollis, supra note 38,
and Lister, supra note 38. Curtis Bradley and Mitu Gulati have suggested that consent (and the right to
withdraw consent) is relevant even to customary international law. See Curtis A. Bradley & Mitu Gulati,
Withdrawing from International Custom, 120 Yale L.J. 202 (2010).

40. For criticisms of the state consent model, see Buchanan & Keohane, supra note 20, at 35–36; von
Bogdandy & Goldmann, supra note 25, at 48. However, Benedict Kingsbury highlights the distribu-
tional ramifications of a commitment to sovereign state equality and state consent, noting, “a decline in
the traditional sovereign system weakens the relationship of mutual containment between sovereignty
and inequality.” Benedict Kingsbury, Sovereignty and Inequality, in Inequality, Globalization, and

World Politics 66, 92 (Andrew Hurrell & Ngaire Woods eds., 1999). And as Joseph Weiler points
out, even norms such as state consent grounded in earlier ideological periods may still have some
resonance today. See Weiler, supra note 15.

41. For a classic consideration of questions of democracy in the global order, see David Held, De-

mocracy and the Global Order: From the Modern State to Cosmopolitan Governance

(1995). See also Daniele Archibugi, Cosmopolitan Democracy and Its Critics, 10 Eur. J. Int’l Rel. 437
(2004); Patrizia Nanz & Jens Steffek, Global Governance, Participation and the Public Sphere, 39 Gov’t &

Opposition 314 (2004). From an explicitly left perspective, Susan Marks offers a critical consideration of
how the discourse or ideology of democracy in international law at multiple levels falls far short of its
potential. Susan Marks, The Riddle of All Constitutions: International Law, Democracy,

and the Critique of Ideology (2000).
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tives) of the underlying people or citizens. Such support, perhaps offered
through majoritarian electoral institutions or other mechanisms, can legiti-
mately bind even those not in favor of a particular rule.42 One vision of
global democracy might characterize all the inhabitants of the globe as citi-
zens, and attempt to aggregate their voices directly through a mechanism
that bypasses states and other intermediaries. However, this latter approach
is far from workable at this point, even were it normatively desirable. A
general attentiveness to the voices of individuals (rather than only states or
other group entities), however, may offer some element of democratic legiti-
macy to a DWM.43

Participatory legitimation would aim for the participation of important (and
potentially divergent) groups in the initial establishment of a DWM or the
propagation of associated rules.44 Less demanding than strict democratic le-
gitimation, this approach does not narrowly specify the identity of the stake-
holders or the mechanism of participation and control. It does, however,
mandate that a good faith effort be made to identify and involve an appro-
priately broad, or at least broadly representative, array of stakeholders
through meaningful participatory mechanisms.45 Central to this legitimat-
ing element is the principle that participatory mechanisms should be impar-
tial, not favoring or biased toward one particular group.46 This form of
source legitimacy resembles the procedures and concerns of process legiti-
macy discussed below, though applied to the earlier point of DWM
establishment.

Expertise or authority represents a final form of source legitimacy. If ac-
cepted authority figures play central roles in developing rules or institu-

42. This is widely regarded as central to democratic forms of governance. See, e.g., Pierre Rosanval-

lon, Democratic Legitimacy: Impartiality, Reflexivity, Proximity 1 (Arthur Goldhammer
trans., 2011).

43. Although generally individuals in an international setting would express their views though rep-
resentative structures—ideally, though of course indirectly, those of their own states—other mechanisms
might include notice and comment procedures, openness to statements akin to amici curiae briefs in
court settings, or the appointment of an ombudsman as used in some domestic institutional settings.

44. Christiana Ochoa, among others, highlights the deficiencies of ideas of representative democracy
in the international arena, and suggests the desirability of other forms of direct participation, or “par-
ticipatory lawmaking,” by individuals or groups that are not mediated by the state. Christiana Ochoa,
The Relationship of Participatory Democracy to Participatory Law Formation, 15 Ind. J. Global Legal Stud.
5 (2008).

45. Along these lines, Terence Halliday highlights the potential importance of what he calls a repre-
sentative basis for the legitimacy of international organizations, which involves “persuading prospective
audiences that future products of an organization have been formulated by actors that share their interests
or attributes.” Terence C. Halliday, Legitimacy, Technology, and Leverage: The Building Blocks of Insolvency
Architecture in the Decade Past and the Decade Ahead, 32 Brook. J. Int’l L. 1081, 1084 (2007).

46. Ochoa acknowledges concerns that participatory lawmaking can be “potentially a very elite-cen-
tered activity.” Ochoa, supra note 44, at 16. This impartiality or equal access element is central to any
theory that places weight on the importance of broad participation, and is well acknowledged beyond the
purely academic arena. See, e.g., Martı́n Carcasson & Leah Sprain, Key Aspects of the Deliberative Democracy
Movement, Pub. Sector Digest 6, 8 (2010), www.indiana.edu/~pace/forms/Carcasson,Sprain.pdf (noting
that such processes should not privilege one viewpoint over another and “must strive to be inclusive and
represent the whole community”).
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tions, then the rules may be considered more legitimate.47 Classic forms of
authority-based source legitimacy involve religious and moral codes, science
or technical expertise, traditional governmental forms, and law (originally
natural law but now other forms of law that might be considered authorita-
tive).48 Deeper questions of the underlying basis for such authority or exper-
tise are left aside here; the proper authority of religious figures, for example,
is well beyond the scope of this paper. However, to the extent that such
authority or expertise is understood to exist—for example in economics, in-
ternational relations, insolvency mechanisms, and applicable international
law—it may be relevant for maximizing the source legitimacy of a DWM.
In general, source legitimacy drawn from this basis will only appeal to spe-
cific sub-groups that validate the relevant authority. However, certain forms
of authority—such as that grounded in scientific or technical expertise—
tend to be more broadly accepted, and therefore the participation and sup-
port of these experts may be perceived to enhance DWM source legitimacy.
In addition, it may be worth appealing to other more specialized authority
figures in discussion of a DWM with certain groups.

2. Process (or Implementation) Legitimacy

A second level of legitimacy can be understood as process or implementa-
tion legitimacy. Once a DWM (or associated rule) is actually established,
the nature of its implementation and ongoing functioning may also affect
perceived legitimacy. In particular, processes that adhere to certain procedu-
ral standards, including those that guard the impartiality of the DWM and
its decision makers, may grant the DWM greater legitimacy in the eyes of
key constituents. These standards are central to the traditions and emerging
legal principles of international public authority and global administrative
law, discussed above. I review seven types of procedural standards here: par-
ticipation, country ownership, comprehensiveness and full involvement, transparency,
reason giving, efficiency, and review. One key caveat to keep in mind in terms of
process, however, is that certain generally desirable elements—for example,
broad participation and transparency—may be less feasible in specific emer-
gency or crisis management situations. As such, the establishment of any

47. This expertise-based possibility for supporting institutional legitimacy is widely understood but
also considered controversial. See, e.g., Sigrid Quack, Law, Expertise and Legitimacy in Transnational Economic
Governance: An Introduction, 8 Socio-Econ. Rev. 3, 7 (2010) (noting “expertise-based effectiveness” as
one standard for normative evaluation of legitimate rule-making). Sigrid Quack notes findings sug-
gesting that authority claims based on expertise are more socially accepted when combined with proce-
dures that promote inclusiveness and procedural fairness. Id. at 10. For additional critical takes on the
role of experts, see, among many others, David Kennedy, Challenging Expert Rule: The Politics of Global
Governance, 27 Sydney L. Rev. 5 (2005); A. Claire Cutler, The Legitimacy of Private Transnational Govern-
ance: Experts and the Transnational Market for Force, 8 Socio-Econ. Rev. 157 (2010).

48. These examples are certainly not exhaustive. Perhaps the most famous typology of authority along
these lines is Max Weber’s classic discussion of traditional, charismatic, and rational-legal authority, first
translated by Hans Gerth into English from the 1922 German original as The Three Types of Legitimate
Rule, 4 Berkeley Publications Soc’y & Institutions 1 (1958).
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DWM should likely include a discussion of whether modified procedures are
appropriate for such situations, and a mechanism for delineating when the
application of a modified process might be warranted.

Even after an institution or rule has been established, the participation
ideal that undergirds one form of source legitimation (mentioned above) can
continue to play a role. In line with ideas of procedural fairness, the ongoing
involvement and input of affected individuals and groups, particularly
before key decisions are made, could enhance perceptions of DWM legiti-
macy. Such participation might work through either direct access or repre-
sentative structures. In order to ensure the presence of a broad array of
voices, participatory processes can also allow for input from third parties,
such as nongovernmental organizations (“NGOs”), acting as amici curiae.49

More specifically, this could involve the opportunity to be heard or provide
comments on possible restructuring plans, the allowance of debt claims, and
other issues. The notice and comment procedures present in administrative
law and specified in the GAL framework, along with the claim allowance
procedure in some domestic insolvency proceedings, may provide guidance
on this front.50 And the mechanisms for ongoing participation would ideally
strive to be impartial, not inappropriately privileging one or another
viewpoint.

One exception to this general preference for impartial procedures involves
the idea of country ownership, which would allow a special attentiveness to the
concerns of the sovereign debtor undergoing a restructuring. In the DWM
context, this might include granting these debtors greater control of the
process when fair to other parties. Ownership of adjustment and reform pro-
grams, particularly those mandated by international financial institutions
(“IFIs”) such as the IMF and the World Bank, has been considered an im-
portant element of process legitimacy in other global governance settings.51

This comports with ongoing commitments to self-determination and sover-
eign control, which remain overarching principles in international law.52

49. See, e.g., J. Anthony VanDuzer, Enhancing the Procedural Legitimacy of Investor-state Arbitration
Through Transparency and Amicus Curiae Participation, 52 McGill L.J. 681 (2007).

50. For several notice and comment examples relevant to global administrative law and global govern-
ance, see, for example, Kingsbury et al., supra note 30, at 33, 35, 38; Anne Peters, Dual Democracy, in
The Constitutionalization of International Law 318–19 (Jan Klabbers et al. eds., 2009).

51. Mohsin S. Khan & Sunil Sharma, Reconciling Conditionality and Country Ownership, 39 Fin. & Dev.

28 (June 2002); see also J.H. Johnson, Borrower Ownership of Adjustment Programs and the Political Economy of
Reform (World Bank, Discussion Paper No. 199, 1992). As another example, the Millennium Challenge
Corporation, a U.S. government aid agency, has explicitly adopted country ownership as central to its
approach. See Millennium Challenge Corp., Issue Brief: Principles into Practice: Country

Ownership (2011), http://permanent.access.gpo.gov/gpo41579/issuebrief-2011002094201-principles-
country-ownership.pdf.

52. The basic principle of self-determination is enshrined in the United Nations Charter, which refers
to “self-determination of peoples.” U.N. Charter art. 1, ¶ 2. However, its meaning has expanded to
include a general preference for allowing countries and their populations to have greater control over
political and economic outcomes, particularly vis-à-vis powerful external actors. For an example of such
usage related to debt relief, see Noel G. Villaroman, The Loss of Sovereignty: How International Debt Relief
Mechanisms Undermine Economic Self-Determination, 2:4 J. of L. & Pol. 3–16 (2009).
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Like process legitimacy itself, country ownership also can have instrumental
value. As pointed out in a study of the challenges in reconciling country
ownership with conditionality, “program ownership, by reflecting a firm
commitment from the government, implies that the difficult policy mea-
sures . . . are more likely to be implemented.”53

Comprehensiveness and full involvement presents a particular challenge for any
governance body, especially at the global level where disparate parties often
fail to take collective action. This certainly is the case in sovereign debt
issues, and scholars and policymakers have identified lack of creditor coordi-
nation and forum fragmentation as key problems in the current system.54

The formulation and successful implementation of procedures that address
collective action and coordination problems would thus be especially rele-
vant to perceptions of the process legitimacy of any DWM. The goal here is
to ensure not just that there is an opportunity to participate (through trans-
parency and comment opportunities, for example) but also that all relevant
parties in fact do participate to the extent possible. In addition, this compre-
hensiveness would serve to promote impartiality or the limitation of bias,
discussed more fully below. In particular, to the extent that all claims are
dealt with at once, the identification and correction of any bias or preference
across creditors can be dealt with more quickly.55 This element of compre-
hensiveness is likely to have an impact on outcome legitimacy as well, as full
involvement by relevant parties is more likely to result in a final resolution
of debt claims, a return to economic growth, and an enhanced capacity to
access capital markets at better rates.

Transparency has value in and of itself and also supports many other ele-
ments associated with process legitimacy.56 To begin with, it is a precondi-

53. Khan & Sharma, supra note 51, at 28.
54. See, e.g., Anna Gelpern, A Skeptic’s Case for Sovereign Bankruptcy, 50 Hous. L. Rev. 1095, 1106

(2013). This is a key problem identified by UNCTAD in its work on thinking through a potential
sovereign DWM. U.N. Conference on Trade and Dev., First Meeting of the Working Group on a Debt
Workout Mechanism on 2 July 2013, Debt Workout Mechanism Framing Paper 3 (Sept. 2, 2013) [hereinafter
Debt Workout Mechanism Framing Paper].

55. This comprehensiveness or full involvement element is essential for domestic insolvency systems,
which generally require that all creditors submit claims by a specific date in order to be included in the
collective recovery or reorganization process. See the discussion below, infra Part IV.A, on domestic insol-
vency systems.

56. For the argument that transparency should be understood as a general legal principle that must
govern any DWM, see Matthias Goldmann, Good Faith and Transparency in Sovereign Debt Workouts 17–23
(Second Session of the UNCTAD Working Group on a Debt Workout Mechanism, Jan. 2014), http://
unctad.org/en/PublicationsLibrary/gdsddf2014misc3_en.pdf. In addition, transparency has been high-
lighted as a general principle of global administrative law and an important emerging feature of interna-
tional law and global governance. See, e.g., Kingsbury et al., supra note 30, at 37–39. See generally
Transparency in International Law (Andrea Bianchi & Anne Peters eds., 2013); Alexandru
Grigorescu, Transparency of Intergovernmental Organizations: The Roles of Member States, International Bureau-
cracies and Nongovernmental Organizations, 51 Int’l Stud. Q. (2007). For a cautionary note on the risks of
transparency, see David Stasavage, Open-door or Closed-door? Transparency in Domestic and International Bar-
gaining, 58 Int’l. Org. 667 (2004) (highlighting several risks to transparency, including the possibility
that participants will adopt aggressive positions in order to posture to external audiences, making agree-
ment more difficult).
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tion for ongoing participation, as it allows for the dissemination of
information and policy proposals about which parties may have an opinion.
Furthermore, it allows stakeholders to determine whether an institution or
mechanism functions in line with their goals and is likely to result in posi-
tive outcomes. It is thus unsurprising that agencies involved in global gov-
ernance, including the IMF and the World Bank, have tried to improve
their transparency, albeit sometimes in response to significant external
pressure.57

Reason giving, that is, clarifying the reasons for particular decisions, in-
cludes providing the analytical and informational or evidentiary foundations
underpinning final outcomes.58 Closely related to transparency, reason giv-
ing helps to ensure that the views of various stakeholders have in fact been
taken into account, and that improper bases for decision making have not
impacted the outcome.

Efficiency of procedures also constitutes one element of process or imple-
mentation legitimacy. Parties will be more likely to accept an institution,
rule, or mechanism if the procedures with which it is associated do not
divert undue resources, time, and attention away from the pursuit of other
important goals.59 This element also implicates outcome legitimacy, as even
generally positive results, such as a return to debt sustainability or the
achievement of satisfactory levels of socio-economic rights, will be under-
mined if they are not achieved in a reasonably timely fashion. The 2012
United Nations Conference on Trade and Development (“UNCTAD”) Prin-
ciples on Promoting Responsible Sovereign Lending and Borrowing, which
require that any debt restructuring “should be undertaken promptly, effi-
ciently, and fairly,” very explicitly incorporate this element.60

57. The IMF, for example, now undertakes regular reviews of its transparency policy with a view to
disclosing “documents and information on a timely basis unless strong and specific reasons argue against
such disclosure.” IMF, Guidance Note on the Fund’s Transparency Policy 4 (Nov. 2013), http://www.imf.org/
external/np/pp/eng/2013/112613.pdf.

58. The importance of reason-giving in an international adjudicatory setting is accepted in, for exam-
ple, the statute of the International Court of Justice, which states in article 56(1) that “[t]he judgment
shall state the reasons on which it is based.” Statute of the International Court of Justice, art. 56(1).
Armin von Bogdandy and Ingo Venzke note that reason-giving permits “decisions to be discursively
embedded and to be critiqued before the court of public opinion.” Armin von Bogdandy & Ingo Venzke,
On the Democratic Legitimation of International Lawmaking, 12 German L. J. 1341, 1343 (2011).

59. As such, efficiency is a central goal of organizational management studies. See, e.g., Derick W.
Brinkerhoff, Organizational Legitimacy, Capacity, and Capacity Development 6 (Eur. Center for Dev. Pol’y
Mgmt., Discussion Paper No. 58A, 2005) (noting that “[o]rganizations that meet stakeholders’ expecta-
tions for effectiveness and efficiency are generally assessed as legitimate”). Of course, efficiency may be in
tension with other elements thought to enhance legitimacy, including factors associated with par-
ticipatory legitimacy. Any DWM, like any institution, will need to balance both of these elements. For
an effort to think through these issues in the context of the IMF, see Carlo Cottarelli, Efficiency and
Legitimacy: Trade-offs in IMF Governance (IMF, Working Paper No. 05/107, 2005); see also Andrew F.
Cooper & Bessma Momani, Re-balancing the G-20 from Efficiency to Legitimacy: The 3G Coalition and the
Practice of Global Governance, 20 Global Gov. 213 (2014).

60. UNCTAD, Principles on Promoting Responsible Sovereign Lending and Borrowing

13 (Jan. 10, 2012) [hereinafter UNCTAD Principles], http://www.unctad.info/upload/Debt%20Portal/
Principles%20drafts/SLB_Principles_English_Doha_22-04-2012.pdf.
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Finally, the possibility of review by an external entity of the procedures
and decisions of a DWM may help to support fair and impartial processes as
well as outcome legitimacy.61 Improper biases or procedural irregularities
could be corrected or compensated for, responding to those dissatisfied by
particular outcomes or at least ensuring that their specific concerns have
been heard. Perhaps more important, the possibility of review can heighten
internal monitoring, encouraging DWM parties and decision makers to
more closely scrutinize their own actions, and thus magnifying the impact of
all of the other elements associated with process legitimacy just discussed.62

In addition, external review may help to ensure that restructuring outcomes
comply with the substantive principles and goals established by the mecha-
nism’s stakeholders.

3. Outcome or Substantive Legitimacy

A final set of standards relevant to the perceived legitimacy of a DWM
would involve its ability to generate successful outcomes, understood in
terms of substantive goals. It is easy to imagine that the capacity of a rule,
institution, or mechanism to produce results that satisfy the needs or desires
of key constituencies will almost always confer an important degree of legit-
imacy.63 While it is unlikely that any institution could produce absolutely
optimal outcomes, however defined, the mechanism in question would still
need to meet a minimum threshold of success to be acceptable.64 The type of
outcome that characterizes “success” necessarily varies across issue area, but
I consider several possibilities that are especially relevant for a DWM here:
economic and financial results, human impact, other substantive principles, and con-
sistency across cases.

Positive economic and financial results will feature importantly in the per-
ceived outcome legitimacy of any institution or mechanism that deals with
economic issues. From the sovereign debtor perspective, a successful DWM
outcome would involve a return to debt sustainability and economic growth,
and perhaps also an eventual improvement in creditworthiness and return to
capital market access. From a creditor perspective, it would involve reasona-
ble recovery on an investment. Outcome considerations calibrated according
to more specific standards—for instance, approaches associated with “global
justice” advocated by certain groups—may consider other economic results

61. See, e.g., Kingsbury et al., supra note 30; Theodor Meron, Judicial Independence and Impartiality in
International Criminal Tribunals, 99 Am. J. Int’l L. 361 (2005).

62. See Meron, supra note 61 at 361.
63. In the EU context, this has been called “output-oriented” or “output legitimacy” by Fritz

Scharpf, Vivien Schmidt, and others. See, e.g., Fritz Scharpf, Governing in Europe: Effective and

Democratic? 6 (1999); Schmidt, supra note 37, at 2.
64. Buchanan and Keohane refer to this more instrumental perspective as a concern with the “com-

parative benefit” of one as compared to other possible institutions (or presumably as compared to the
more extreme alternative, the absence of an institution altogether). Buchanan & Keohane, supra note 20,
at 46–47.
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to be desirable, such as global redistribution of wealth. Asset recovery may
also feature as a desirable financial outcome and could partially relieve the
need for creditor losses or harsh austerity measures.

Basic human impact in the restructuring country would also serve as a basis
for evaluating any global governance institution. Under this broad rubric,
alternative approaches might focus on a simple concern for basic well-being,
or on the active improvement of outcomes for individuals in terms of a more
expansive conception of human rights. In addition, there may be questions
as to which standards are sufficiently established and internationally appro-
priate to ground outcome judgments of a DWM, particularly if a human
rights rubric is adopted.65 In short, although this element must certainly be
present in any consideration of DWM legitimacy, the particular content and
meaning of an attentiveness to human impact will likely be politically sensi-
tive and controversial.

Adherence to other substantive principles or doctrines may also be relevant to
judging outcomes. Drawing from the domestic legal arena, doctrines of eq-
uitable subordination, unconscionability, and fraudulent transfer could rea-
sonably filter into what is considered an acceptable and fair outcome in
sovereign debt restructuring.66 In addition, concerns about governmental re-
sponsiveness to and responsibility for underlying populations might be rele-
vant in determining acceptable outcomes.67 Debts tainted by corruption or
undertaken without sufficient consideration for the underlying population
might merit differential treatment by a DWM focused on delivering sub-
stantive results in line with perceptions of legitimacy.

Consistency across cases of sovereign debt restructuring provides one final
feature that could be associated with perceptions of DWM outcome legiti-
macy.68 Such consistency would enhance the predictability and stability of

65. Different country stakeholders may well have different opinions about the applicability of rights
associated with political or civil activity, social capacity, and economic well-being. In discussing out-
comes along these lines, Buchanan and Keohane refer simply to “minimal moral acceptability” and a
“non-violation of human rights.” Buchanan & Keohane, supra note 20, at 46.

66. See, e.g., Lee C. Buchheit & Mitu Gulati, The Dilemma of Odious Debts, 56 Duke L.J. 1201, 1230
(2007); Adam Feibelman, Equitable Subordination, Fraudulent Transfer, and Sovereign Debt, 70 L. & Con-

temp. Probs. (2007); Anna Gelpern, Odious, Not Debt, 70 L. & Contemp. Probs. 171. (2007); Robert
Howse, The Concept of Odious Debt in Public International Law (UNCTAD, Discussion Paper No. 185,
2007).

67. For a discussion of the various ways that a government may be considered the agent for the
underlying population, see Lienau, supra note 2, at 21–24, 41–43.

68. This element of consistency has been incorporated into understandings of legitimacy and rule of
law across multiple areas. See, e.g., Lorraine Elliot, Cosmopolitan Militaries and Cosmopolitan Force, in Fault

Lines of International Legitimacy 279 (Hilary Charlesworth & Jean-Marc Coicaud eds., 2012)
(noting that normative consistency is one element of emerging ideas of consistency); Jürgen Kurtz, Build-
ing Legitimacy Through Interpretation in Investor-State Arbitration: On Consistency, Coherence and the Identifica-
tion of Applicable Law, in The Foundations of International Investment Law 257 (Zachary
Douglas et al. eds., 2014); Karen Steyn, Consistency—A Principle of Public Law?, 2 Jud. Rev. 22 (1997).
But see, e.g., Thomas Schultz, Against Consistency in Investment Arbitration, in The Foundations of Inter-

national Investment Law: Bringing Theory into Practice, 297 (Douglas et al. eds., 2014) (ex-
pressing concern that a focus on consistency could do more harm by applying bad rules consistently).
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markets, a benefit for both sovereign borrowers and investors alike. Forum
fragmentation and variations in (and possibly inconsistent interpretations of)
the laws, principles, and procedures that apply to debt restructurings cur-
rently undermine this consistency.69 That said, as a cautionary note, it is
important to keep in mind that the consistent application of a problematic
mechanism—perhaps leading to uniformly substandard results—is not nec-
essarily favorable in and of itself. As such, consistency perhaps should be
understood as a subsidiary standard in the DWM context. In addition, given
the political, social, and economic variability that can exist among sovereign
debt situations, any DWM should likely not focus on consistency at the
expense of attentiveness to the situation at hand.

D. The Importance of Impartiality

A central support for legitimacy in the international arena is the ideal or
principle of impartiality. For the purposes of this Article, I consider imparti-
ality to be a core factor underpinning the more comprehensive category of
legitimacy and applicable to its various components. Particularly in the con-
text of decision-making bodies such as tribunals, impartiality and indepen-
dence have been called “the most important determinant of political
legitimacy at the international level,” with legitimacy requiring that such
bodies “be sufficiently independent of the powerful actors that dominate the
political sphere to take less powerful and minority interests into considera-
tion.”70 Thus, although impartiality has already been mentioned as an ele-
ment of several of the legitimating features mentioned above, it deserves
further explication in its own right. I organize this brief discussion into a
consideration of institutional impartiality, actor impartiality, and what I call
informational impartiality.

Generally speaking, impartiality can be understood as a way of thinking,
decision making, or acting that is free of bias or preference and that is
grounded in independence and objectivity.71 It is an essential component of
colloquial understandings of justice and fairness.72 Impartiality may be com-
promised by biases or preferences grounded in national, regional, political,
ideological, or personal affiliation.73 Although these biases are perhaps most

69. See, e.g., sources cited in supra note 3.
70. Eyal Benvenisti & George W. Downs, Prospects for the Increased Independence of International Tribu-

nals, 12 German L.J., 1057, 1058 (2011).
71. Steven Ratner, for example, describes impartiality as “a way that individuals and institutions

decide and act, one based on disinterestedness, consistency, and fairness and not merely personal mo-
tives.” Steven R. Ratner, Do International Organizations Play Favorites? An Impartialist Account, in Legiti-

macy, Justice, and Public International Law 123, 128 (Lukas H. Meyer ed., 2009).
72. For a key academic work that has shaped this discussion over the last two decades, see Brian

Barry, Justice as Impartiality (1995).
73. Of course, as Martha Minow points out, these factors can also inform the rich life experience that

might be valuable in a decision maker, particularly in certain contexts. Martha Minow, Stripped Down
Like a Runner or Enriched by Experience: Bias and Impartiality of Judges and Jurors, 33 Wm. & Mary L. Rev.
1201, 1203 (1992) (considering this tension in the context of judges and jurors).
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easily cognizable in how individuals think and act, they can also impact how
institutions are established and can therefore affect institutional goals and
operating processes.74 As a central underpinning of legitimacy, impartiality
plays a role not only through actual objectivity and independence, but also
through perceptions and acknowledgment of objectivity and independence
by relevant constituencies. In other words, the interactive or audience ele-
ment of legitimacy discussed above translates to impartiality as well.75 Al-
though complete impartiality (like universal legitimacy) is perhaps
impossible to achieve, impartiality remains an important factor to consider
in the establishment of any DWM.

To maximize institutional impartiality, any debt workout organization
would be constructed to avoid systematic bias in favor of one or another
interested group. One key subfeature that could support this larger goal is
institutional independence: a DWM would ideally minimize its affiliation
with groups, institutions, or actors—such as particular debtor states or ma-
jor creditors—that may be affected by the DWM’s processes or decisions.
This separation might include attentiveness to financial independence, per-
sonnel independence, and perhaps—where possible—physical independence
(such as through geographic location in a neutral setting). This would be
especially important to the extent that any DWM takes the shape of a more
permanent organization, rather than working through ad hoc settings.
Transparency-enhancing and review procedures, discussed above, could en-
hance this type of impartiality by making an institution’s inner workings
more visible to interested parties, and by serving as a check on those
procedures.

To the extent that any DWM envisions a central role for third party deci-
sion makers, whether serving as mediators, facilitators, or adjudicators, it
would be important to ensure actor impartiality as well. Perhaps the central
feature of actor impartiality involves independence, or ensuring that decision
makers and mediators remain independent of the negotiating parties, both
individually and as a group (in multiparty decision-making situations).76 As
part of actor impartiality, decision maker disclosure requirements may be
appropriate. Furthermore, requiring decision makers to specify the rationale
for any decision through processes of reasoned judgment can help to support
actor impartiality. This practice ensures that decision makers clarify for
themselves that the underlying analysis is impartial, and also allows other
actors to provide a check on any bias that may exist. Finally, the use of

74. For a consideration of this in the context of the ICJ, see Gleider I. Hernández, Impartiality and
Bias at the International Court of Justice, 1 Cambridge J. Int’l & Comp. L. 183 (2012).

75. The desirability of drawing from a plurality of traditions and standards, discussed in the context
of legitimacy above, is applicable to the principle of impartiality as well, given that it will be judged by
the same multiple audiences.

76. This gives rise to the expectation or requirement in many domestic and international judicial
settings that judicial decision makers recuse themselves from cases in which they may be biased or be
perceived to be biased.
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multiperson decision making may help to mitigate actor bias, as decisions
will have to be discussed and justified.77 This depends, of course, on a bal-
anced initial selection of individuals, as well as on a commitment on the part
of these individuals to think and act as impartially as possible.

A third dimension of impartiality includes what I call informational impar-
tiality, or the impartiality of informational inputs. Although information
may be presented as objective, such inputs can embed biases in subtle ways.
This can affect both a restructuring outcome and also the final opinion or
assessment of its success. Indicators constitute one central informational in-
put into any sovereign debt restructuring, and recent work has highlighted
the governance function played by indicators, and even the potential eco-
nomic and legal aspects of the use of indicators in a DWM.78 In addition,
social science models, which predict the likely outcomes of restructurings
and related domestic measures (in terms of GDP growth, social costs, and
other metrics), can feature importantly in any sovereign debt decision. They
may be used by debtors, creditors, and other decision makers to determine
the ex ante feasibility of a particular restructuring plan, and in particular to
determine the extent of relief necessary to return a debtor to sustainability.
Although such models are no doubt presented in good faith, they can fail to
characterize the situation fully and may thus favor one or another group in a
debt crisis, even when relevant actors and institutions aim for independence
and objectivity in their assessments.79 For example, in the first days of 2013,
IMF chief economist Olivier Blanchard copublished a working paper—in-
terpreted by many as a mea culpa—suggesting that the organization’s models
had misjudged and underestimated the negative effect of austerity measures
on growth in European countries during a debt crisis.80 The question of
which models and methodologies are appropriate, and of who should make

77. For more on this general insight, and in particular its application in a political theory context, see
Hélène Landemore, Democratic Reason: Politics, Collective Intelligence, and the Rule

of the Many (2012).
78. See Governance by Indicators: Global Power Through Classification and Rankings

(Kevin Davis et al. eds., 2012). In the sovereign debt policy context, see Michael Riegner, Legal
Frameworks and General Principles for Indicators in Sovereign Debt Restructuring (UNCTAD, Working Paper,
2014), http://www.unctad.info/upload/Debt%20Portal/Riegner%20DWM%20indicators%20legal%20
paper%20-%20final%201%20May%202014.pdf; Jasper Lukkezen and Hugo Romagossa, Early Warning
Indicators in a Debt Restructuring Mechanism (UNCTAD Working Group Paper, Apr. 29, 2014), http://
www.unctad.info/upload/Debt%20Portal/Lukkezen_Romagossa_%20debtindicatorsFinal_29apr2014.
pdf.

79. See, e.g., Willem H. Buiter & Ebrahim Rahbari, Why Governments Default, in Sovereign Debt

Management, supra note 6 at 257, 277–79 (discussing the IMF and debt sustainability analysis). For
other IMF-oriented examples suggesting the unreliability of such models, see Ben Fine & Degol Hailu,
Convergence and Consensus: The Political Economy of Stabilization and Growth 5 (Ctr. for Dev. Pol’y & Res.,
Discussion Paper No. 2202, 2002); Ngaire Woods, The Globalizers: The IMF, the World Bank,

and Their Borrowers 182 (2006).
80. See Olivier Blanchard & Daniel Leigh, Growth Forecast Errors and Fiscal Multipliers (IMF, Working

Paper No. 13/1, 2013); Howard Schneider, An Amazing Mea Culpa from the IMF’s Chief Economist on
Austerity, Wash. Post Online (January 3, 2013), http://www.washingtonpost.com/news/wonkblog/wp/
2013/01/03/an-amazing-mea-culpa-from-the-imfs-chief-economist-on-austerity/.
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this selection, can thus be quite controversial. While the consideration of
particular models is beyond the scope of this Article, care should be taken to
ensure that the selection and use of social science models reflects an under-
standing of their political character and distributional ramifications.81 Solic-
iting broad feedback on these informational inputs might be appropriate to
enhance perceptions of DWM impartiality.82

E. Power Dynamics in Legitimacy

While disaggregating the concept of legitimacy helps to clarify possible
features of a sovereign DWM, it does nothing to address one core concern
with the concept itself—namely, that its indeterminacy may mask and
therefore amplify power dynamics.83 In particular, the successful characteri-
zation of an action or institution as legitimate can help to forestall inquiries
into its deeper political or distributional ramifications. Thus, a more fine
grained analysis of the potential meanings of legitimacy can still leave intact
the explicit and implicit relations of control that underpin global interac-
tions. This does not mean that a concern for legitimacy should be abandoned
altogether, or that working through the sub-elements implied in legitimacy
claims may not mitigate these problems. In fact, providing a typology of the
features associated with legitimacy based on source, process, or outcome can
offer insight into where these dynamics and pathologies are likely to arise.
This analytical framework can thus make actors more alert to power issues
and perhaps help to rebalance these dynamics when possible.

As one example, a DWM oriented toward source or process legitimacy
may inadvertently privilege powerful players who are better able to control
the establishment and ongoing work of any DWM. At the level of source
legitimacy, certain players will inevitably have a greater capacity to engage
in the initial formulation of any institution.84 This is the case across both
international actors and states, which may differ significantly in their insti-
tutional ability to develop the background and expertise necessary to pro-

81. This insight is central to the discipline of international political economy. For volumes emphasiz-
ing the contingent and politically conditioned nature of economic models, see for example Monetary

Orders: Ambiguous Economics, Ubiquitous Politics (Jonathan Kirshner ed., 2003); Construct-

ing the International Economy (Rawi Abdelal et al. eds., 2010).
82. This feedback of course implicates the impartiality and appropriateness of the sources of any such

inputs, including the institutions and individuals whose expert opinions restructuring participants rely
on. Further, any reliance on expert opinions raises more general questions about the use of experts (and
possibly expert testimony) in a DWM, linking to concerns about “battles of the experts” in domestic
dispute resolution procedures. While such questions may be worthy of future consideration, they are
beyond the scope of this Article.

83. See, e.g., Crawford, supra note 12, at 271; see also Koskenniemi, supra note 13, at 409.
84. For this reason, some observers worry about the capacity of developing countries in particular to

participate fully in negotiations. See, e.g., Pamela Chasek & Lavanya Rajamani, Steps Toward Enhanced
Parity: Negotiating Capacity and Strategies of Developing Countries, in Providing Global Public Goods:

Managing Globalization (Inge Kaul ed., 2003); see also Sheila Page, Developing Countries: Victims or
Participants—Their Changing Role in International Negotiations (Overseas Dev. Inst., 2003), www.odi.org/
resources/docs/2418.pdf.
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vide initial feedback in the formulation of a DWM. This might be due to
variation in terms of employee knowledge and expertise and also in terms of
resources, including financial resources and the availability of trained indi-
viduals who could participate on behalf of interested parties.85 Thus, a
mechanism for establishing a DWM that merely invites or allows for partic-
ipation, without making efforts to actually ensure the wherewithal to par-
ticipate, might paradoxically grant a false “source legitimacy” imprimatur
to any DWM ultimately established.

This range of concerns extends to process legitimacy as well. Once a
DWM has actually been established, legitimation can be claimed through
its ongoing work in dealing with particular sovereign debt situations.
Wealthier and better-trained actors are more likely to have the capacity to
participate in any given debt restructuring, for example by taking advantage
of enhanced notice and comment procedures, or to digest and use informa-
tion made accessible by improved transparency measures.86 This discrepancy
is likely to emerge across international-level actors such as states and credi-
tors, which may vary by type and size, and also across different socioeco-
nomic actors within any given country. Sovereign debt decisions affect
domestic financial and commercial groups, government agencies and other
public and semipublic actors, and individuals affected by welfare programs,
but each actor will have varied resources available to express its concerns. In
short, emphasizing source and process as the basis for legitimacy, and more
generally emphasizing the importance of “voice” in sovereign debt restruc-
turing, could thus magnify the impact of this capacity variation. In the ab-
sence of appropriate safeguards, more capable actors will have
disproportionately greater voice in sovereign debt.87

The impact of power dynamics hardly disappears if we attend to outcome
as the basis of legitimacy claims. In particular, a focus on substantive out-

85. See, e.g., Chasek & Rajamani, supra note 84; Page, supra note 84.
86. In other words, the public goods of transparency, information, and openness, while generally

desirable and applicable, are arguably most beneficial to those who can best take advantage of them, and
so can inadvertently skew outcomes in their favor. This dynamic forms part of the basis for criticisms of
global administrative law and related approaches by proponents of “Third World Approaches to Interna-
tional Law” and other writers explicitly concerned with global justice. For example, B.S. Chimni argues,
“without a concurrent concern with substantive law, GAL may only legitimize unjust laws and institu-
tions. By focusing exclusively on GAL, a false impression may arise that existing international institu-
tions are becoming more participatory and responsive to the concerns of developing countries and their
peoples.” B.S. Chimni, Co-option and Resistance: Two Faces of Global Administrative Law, 37 N.Y.U. J.

Int’l L. & Pol. 799, 800 (2006). This also grounds Buchanan and Keohane’s assessment that more
shallow understandings of transparency and accountability are insufficient for any real conception of
legitimacy. See Buchanan & Keohane, supra note 20, at 53–55.

87. See Buchanan & Keohane, supra note 20. Writing in the context of the WTO, Greg Shaffer simi-
larly notes, “process-based review also raises serious concerns, in particular, because processes can be
manipulated to give the appearance of consideration of affected foreigners without in any way modifying
a predetermined outcome . . . . Powerful actors can thus go through the steps of due process without
meaningfully considering the views of the affected parties.” Gregory Shaffer, Power, Governance and the
WTO: A Comparative Institutional Approach, in Power in Global Governance 154 (Michael Barnett &
Raymond Duvall eds., 2005).



\\jciprod01\productn\H\HLI\57-1\HLI104.txt unknown Seq: 26 12-APR-16 10:38

176 Harvard International Law Journal / Vol. 57

puts can grant control to those claiming an ability to deliver the desirable
outcome. Obviously, it is difficult (indeed, impossible) to fully control or
predict the endpoint of any restructuring, whether through a DWM or
through the ad hoc procedures dominant today. The arena of sovereign debt
can depend on a range of factors that may be quite unpredictable: global
market sentiment and market stress, exchange rate movements, the demand
for a debtor state’s export commodities, the supply and cost of essential
imports, and international interest rate fluctuations.88 Furthermore, as noted
above, it is not always easy to secure the agreement of various parties on
what constitutes a good outcome, or on the particular substantive goals of
any transnational institution, including a DWM.89 However, to the extent
that a desirable outcome is identified, powerful actors may gain control of
establishing the initial DWM—or of particular sovereign debt restructur-
ings—by promising a favorable substantive result. And in order to facilitate
this outcome, these actors may ask other stakeholders to minimize their
process legitimacy requests, including for participation, transparency, and
country ownership. In this way, a DWM or a particular debt restructuring
can be constructed in favor of more powerful actors, regardless of whether
the desirable outcome is ever actually delivered.

It is worth pointing out that the pressure to focus principally on substan-
tive outcome can be especially acute in emergency or crisis management
debt workout situations. In these cases, certain elements of process legiti-
macy—such as broad participation or transparency—may prove less practi-
cable and could even be considered undesirable. When a narrower focus on
outcome is suitable or inevitable, greater accountability for those actors who
gain control of the situation might be appropriate.

In short, accounting for inevitable power imbalances and their distribu-
tional effects casts another layer of analysis onto considerations of legitimacy
in sovereign debt restructuring. Even beyond an awareness that legitimacy
claims themselves can mask problematic power dynamics, emphasizing one
understanding of legitimacy over another can itself have distributional con-
sequences. These considerations should inform any application of the more

88. See, among many other pieces discussing relevant factors, Balazs Csonto & Iryna Ivaschenko,
Determinants of Sovereign Bond Spreads in Emerging Markets: Local Fundamentals and Global Factors vs. Ever-
changing Misalignments (IMF,Working Paper, No. 13/164, 2013) (finding global factors to be the main
determinants of sovereign bond spreads in the short-run and both global and country-specific elements
important in the long-run); Martin González-Rozada & Eduardo Levy-Yeyati, Global Factors and Emerging
Market Spreads, 118 Econ. J. 1917 (2008) (finding that global factors such as international interest rates
and risk appetite affected emerging market foreign currency bond spreads). Of course the range of factors
will depend on whether sovereign bonds are issued in foreign or local currency. See, e.g., Blaise Gadanecz,
Ken Miyajima & Chang Shu, Exchange Rate Risk and Local Currency Sovereign Bond Yields in Emerging
Markets (Bank of Int’l Settlements, Working Paper No. 474, 2014) (reviewing factors relevant to local
currency bonds and finding that increased exchange rate volatility leads investors to require greater
compensation for holding emerging market local currency bonds).

89. This difficulty in identifying clear substantive outcomes to which all can agree is part of the
reason for caution in the legal approaches mentioned above. See, e.g., von Bogdandy and Goldmann, supra
note 25, at 55.
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specific sub-elements implied in legitimacy claims to the DWM context,
whether at the source, process, or outcome level.

II. The Current Foundations for Debt Restructuring

How does this analytical framework map onto the system currently in
place to deal with sovereign debt issues? Given the failure to establish a
coherent system as part of the international financial architecture in the
post-World War II era, what has emerged to fill the void? Conceptual argu-
ments about legitimacy alone do not provide enough background to think
through sovereign debt problems, particularly as the views of many stake-
holders—countries, creditors, and other players—will be framed through
their own concrete experiences and their interpretations of how previous
debt restructurings have unfolded. As such, this section briefly considers the
institutional and historical background of debt restructuring in light of the
typology of legitimacy set out above. Some attention to the perceived
problems and successes of previous episodes can deepen an understanding of
the political, legal, and economic context of ongoing discussions of a poten-
tial DWM.90

Although the predicament of unsustainable sovereign debt has existed as
long as sovereigns have borrowed, the modern era of debt restructuring dates
from the debt crises of the 1980s. These restructurings saw the concretiza-
tion of institutional features developed in the preceding decades, including
the interactions of the Paris Club and London Club, and also witnessed the
rise to prominence of the IFIs, particularly the IMF.91 The processes that
have emerged since then provide the foundations for the informal system
that exists today. This Part thus looks at several key institutions in light of
legitimacy concerns, and then briefly turns to recent experiences in debt
restructuring for further illustration.

A. Filling the Institutional Vacuum: Key Players

1. The Paris Club of Bilateral Official Creditors

While a large number of institutional players participate in the sovereign
debt arena, one core institutional player in the existing informal framework

90. Elements of the discussion here are drawn from Lienau, supra note 2, ch. 6. For additional
overviews focused on sovereign debt restructuring, see Udaibir S. Das et al., Sovereign Debt Restructurings
1950-2010: Literature Survey, Data, and Stylized Facts (IMF, Working Paper No. WP/12/203, 2012);
Eugenio Bruno, Lessons from History: Structuring, Defaulting and Restructuring and the Emerging Markets, in
Sovereign Debt and Debt Restructuring: Legal, Financial and Regulatory Aspects 189
(Eugenio Bruno ed., 2013); Eugenio Bruno, Lessons from the Most Recent Restructurings, in Sovereign

Debt and Debt Restructuring: Legal, Financial and Regulatory Aspects 193 (Eugenio Bruno
ed., 2013); Alexis Rieffel, Restructuring Sovereign Debt: The Case for Ad Hoc Machinery

(2003); William R. Cline, International Debt Reexamined (1995).
91. See, e.g., Lienau, Rethinking Sovereign Debt, supra note 2 at 166–71 (discussing the develop-

ment of a unified creditor framework for dealing with sovereign debt).
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has been the Paris Club. Founded by creditor governments in 1956, the
Paris Club addresses the debt owed by sovereign borrowers to official bilat-
eral creditors—other sovereign states—at regularly scheduled meetings at
the French Treasury.92 Although its centrality has waned somewhat in the
last decade—in part due to more comprehensive efforts at bilateral debt
relief—it has featured prominently in the contemporary history of debt
restructurings and remains an important player. What is more, the rise of
emerging market official creditors, such as China, suggests that bilateral
credit issues will remain a feature in sovereign debt going forward. Indeed,
the Paris Club has recently reached out to emerging market lenders in an
effort to harmonize approaches to sovereign lending.93

The Paris Club has no legal or institutional personality and no written
charter. Perhaps in line with this relative informality, it has not sought
source legitimacy by soliciting the opinions of other stakeholders in estab-
lishing or maintaining its basic negotiating mechanisms.94 Although it aims
to work in the public interest, the particular goals of its state members drive
its deliberations. On the process legitimacy front, consensus among partici-
pating Paris Club creditors is required for action, thus ensuring that inter-
ested members have their voices fully heard.95 Setting aside for now the
narrow membership and the power dynamics that might exist between the
Paris Club members, the consensus model at least technically goes beyond
the majority or supermajority standard that might be required for some con-
ceptions of state consent. In addition to its member creditors, the Paris Club
may invite other official creditors implicated in a particular country case to
join as well. The IMF, World Bank, UNCTAD, and other official interna-
tional and regional institutions have observer status, and debtors must al-
ready have agreed to an IMF-approved program before entering into

92. For more on the Paris Club, see, e.g., Martin A. Weiss, Cong. Research Serv., rs21482, The

Paris Club and International Debt Relief (2013); see also Rieffel, supra note 90 at 56–94. For a
consideration of the uniquely political character of much of this official debt, see Gelpern, supra note 66.

93. Hugh Carnegy, ‘Rich Country’ Creditors Seek Emerging Markets Lender Accord, Fin. Times (Oct. 23,
2013), http://www.ft.com/cms/s/0/0fbfae36-3bd6-11e3-b85f-00144feab7de.html#axzz3nW3KzvI6. For
an additional overview of the Paris Club’s evolution, along with recommendations for improving its
processes and a suggestion that it may be the only feasible intergovernmental debt restructuring mecha-
nism (at least in the absence of a more comprehensive effort), see Enrique Cosio-Pascal, The Emerging of a
Multilateral Forum for Debt Restructuring: The Paris Club (UNCTAD, Discussion Paper No. 192, 2008),
http://unctad.org/en/Docs/osgdp20087_en.pdf.

94. See Weiss, supra note 92, at 1; see also Alexis Rieffel, The Role of the Paris Club in Managing Debt
Problems 3 (Princeton U., Essays in Int’l Fin. No. 161, 1985) (describing the Paris Club as “not an
international organization [but] . . . a set of procedures”). On its website, the Paris Club introduces itself as
simply “an informal group of official creditors.” Paris Club, www.clubdeparis.com (last visited Oct. 29,
2015).

95. This is one of the six key principles of Paris Club negotiations. The Six Principles, Paris Club,

http://www.clubdeparis.org/en/communications/page/the-six-principles. Of course, the general power dy-
namics that apply among the members outside of the Paris Club context likely translate into this setting
as well.
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negotiations with the Paris Club.96 The Club has generally excluded from
negotiations civil society actors and private creditors, however. Nonetheless,
the Paris Club agreements have contained “comparability of treatment”
clauses, which prevent private creditors from free riding on public creditor
(and therefore taxpayer) concessions by preventing debtors from offering
borrowers better terms than those obtained at the Paris Club.97 Particularly
beginning in the 1990s, this has generated dissatisfaction among private
sector creditors, some of whom have resented that Club decisions may affect
their investments without incorporating their input.98 Perhaps in part as a
result of this exclusion, debtors have sometimes had difficulty securing the
agreement of private creditors to the Paris Club’s established terms.99 Civil
society groups have expressed more general concern that not all parties af-
fected by the Paris Club decisions have an equal voice in the negotiations.100

Also relevant to process legitimacy, the Paris Club has historically re-
sisted calls for increased transparency, only beginning in 2003 to post pub-
licly the basic contours of negotiated agreements.101 It does not have written
rules, though it aims to work according to stated principles and makes refer-
ence to precedent, and may be fairly flexible across different country cases.102

The virtue of the Paris Club is its ability to act relatively quickly, at least
once an IMF package is in place. It also is able to achieve significant debt
relief when motivated, through both the official bilateral agreements and

96. An overview of procedures is available through the Paris Club website, supra note 94. UNCTAD
is unique among the observer international economic organizations, in part because it is not a creditor to
sovereign borrowers. It has participated in over 260 debt reschedulings for over 60 countries since 1978,
often providing technical support to debtor countries preparing for and participating in Paris Club nego-
tiations. UNCTAD offers this assistance in accordance with resolutions 165 (S-IX) and 222 (XXI) of its
Trade and Development Board.

97. See note on comparability on the ‘The Six Principles’ page of the Paris Club website, supra note
95. For more on how comparability of treatment works, see, for example, Rieffel, supra note 90, at
72–75.

98. See, e.g., Brian Caplen, Paris Club Comes Under Attack, Euromoney (Sept. 2000), http://www.
euromoney.com/Article/1004144/Paris-Club-comes-under-attack.html.

99. Jürgen Kaiser, Resolving Sovereign Debt Crises: Towards a Fair and Transparent

International Insolvency Framework 13 (2013), http://www.eurodad.org/files/pdf/527caff1b5c
61.pdf.

100. See, for example, the criticism of the Paris Club presented by the German civil society group
Erlassjahr: Debt Management á la Louis XIV—A Short Promenade through the Programme and Practice of the
Paris Club, Erlassjahr.de 3 (Margery Cartledge trans., 2001), http://www.erlassjahr.de/cms/upload/eng
lisch/dokumente/Debt_Managenent_a_la_Louis_XIV.pdf.

101. The Paris Club website (www.clubdeparis.org) provides this basic information. The agreed min-
utes, which constitute the basis for binding bilateral agreements between the debtor and particular offi-
cial creditors, remain unavailable.

102. The “Evian Approach” to negotiations enshrined this case-by-case approach. The Evian Ap-
proach aims to remain attentive to the possibility of an insolvency (vs. just a short-term liquidity) prob-
lem and may involve some discussion with private creditors in advance of a Paris Club meeting. For
UNCTAD’s brief take on the Evian Approach, see The Evian Approach, UNCTAD, http://vi.unctad.org/
debt/debt/m3/Evian.htm (last visited Oct. 29, 2014). Given that political considerations may play a part
in the determination of appropriate solutions, the background goal of consistency is sometimes entirely
set aside. The restructuring of Iraq’s debt after the fall of Saddam Hussein offers a case in point. See
Lienau, supra note 2, at 210–15.
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the leverage offered by the principle of comparable treatment. For example,
multilateral debt restructurings like the Heavily Indebted Poor Countries
(“HIPC”) Initiative, launched in 1996 and coordinated by the IMF and the
World Bank, made countries eligible for Paris Club cancellations of up to
90% (or more) of bilateral debts.103

2. The London Club of Commercial Bank Creditors

Although international capital flows in the initial post-World War II era
moved largely through public creditors, private lenders returned to the
global arena en masse in the 1970s. Initially most of this private capital
moved through commercial banks, whose enthusiastic lending practices
through the 1970s resulted in their being deeply implicated in the 1980s
debt crisis.104 To coordinate a response to debtor payment problems that
emerged with this new lending, private banks established ad hoc processes
to negotiate this debt jointly. These private banks working as a group came
to be called the London Club.105 The importance of these negotiations has
diminished with the move away from commercial bank lending. However,
the London Club remains relevant for certain debt workouts, and the mem-
ory of these restructurings—particularly those of the 1980s, discussed be-
low—continues to affect current views.

The London Club’s meetings and associated processes are even more ad
hoc than those of the Paris Club. Notwithstanding the “London” moniker,
there is no institutional base or regular meeting location, and any particular
iteration of the London Club is dissolved at the conclusion of a restructur-
ing.106 The Club has no written rules and there may be significant flexibility
across different country cases, though historically bank participants were
very concerned about setting precedents for future restructuring terms.107 A
London Club meeting is generally convened when a sovereign debtor con-
tacts its major commercial bank creditors seeking to negotiate. These key

103. The major multilateral financial and economic institutions waived their debt claims to the ex-
tent necessary to meet debt sustainability standards. For an IMF overview of HIPC, see IMF, Debt Relief
Under the Heavily Indebted Poor Countries (HIPC) Initiative, Factsheet (Sept. 2015), www.imf.org/external/
np/exr/facts/pdf/hipc.pdf. For a more critical take on HIPC, see Rieffel, supra note 90, at 178–87. The
subsequent Multilateral Debt Relief Initiative (“MDRI”), launched in 2005, targeted concessional loans
from the multilateral institutions’ soft loan windows for cancellation and made countries eligible for up
to 100% debt cancellation from the IMF, World Bank, and the African Development Fund. See IMF, The
Multilateral Debt Relief Initiative, Factsheet (Sept. 2015), www.imf.org/external/np/exr/facts/pdf/mdri.pdf.

104. For an overview of trends in lending through the 1970s and 1980s, and in particular the in-
creased integration of lending (and then debt restructuring) frameworks, see Lienau, supra note 2, at
154–160.

105. The initial foundations for this process were built in the mid-1970s; prior to this time no real
multi-bank restructuring process existed. For an overview of the London Club, see Rieffel, supra note
90, at 95–131.

106. Indeed, the name is especially misleading as many major Bank Advisory Committee (“BAC”)
meetings took place in New York. See id., at 102–03.

107. See, e.g., Lienau, supra note 2, at 178 (discussing the Nicaraguan restructuring case of the late
1970s).
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banks then establish a Bank Advisory Committee (“BAC,” or “creditors’
committee”), which undertakes negotiations toward a broadly acceptable
agreement. These agreements might include the extension of debt maturi-
ties, provision of new lending, or reduction of the face value of the debt.
Once an agreement is reached between the BAC and a sovereign debtor, the
lead banks present the agreement to other implicated banks, which must
then agree to the outcome in order to finalize a debt restructuring.108 In
comparison to the current system of bond restructuring, the London Club
process appears relatively coherent. This is not to say that unanimity existed
among member banks; indeed, disagreements and holdouts remained com-
mon.109 However, the London Club process in its heyday generally did not
include banks that became creditors with the intention of holding out for
preferential treatment, as we see with some distressed debt (or vulture) funds
today.110 In addition, internal disciplining mechanisms within the commer-
cial bank group, including carrots and sticks, were available. Eventually,
these mechanisms helped to ensure fairly broad creditor participation, even
if certain creditors objected to these processes as unfair and unrepresentative
of their interests. BAC efforts were supported by major public actors, in-
cluding the finance ministries of the largest creditor countries, who were
concerned with the systemic implications of a failed restructuring.111 Again,
this participant background contrasts with the less systemically relevant pri-
vate funds at the center of current discussions of holdout creditors.

3. The International Monetary Fund

Multilateral creditors, such as the IMF and the World Bank, have also
featured centrally in debt restructuring over the last several decades. The
IMF in particular has been essential in addressing the external payment and
debt problems of its members. Initially established to support the gold-
dollar standard of the Bretton Woods monetary regime, which was aban-
doned in the early 1970s, the IMF has multiple overlapping mandates, in-
cluding the broad maintenance of global financial stability.112

In interpreting these mandates, the IMF has emerged to play several roles
relevant to debt workouts. In particular, it engages in interrelated programs
of surveillance, technical assistance, and conditional financial assistance, all
of which may be brought to bear in sovereign debt.113 To begin with, the

108. For an overview of the BAC process and types of terms negotiated, see Rieffel, supra note 90, at
116–29.

109. See Das et al., supra note 90, at 17; Bruno, supra note 90, at 185.
110. For more on these funds, see the discussion infra Part II.B.3.
111. See Lienau, supra note 2, at 168.
112. For an excellent overview of the IFIs, see Woods, supra note 79. For a general overview of the

IMF, see, among others, Rosa Lastra, The Role of the International Monetary Fund, in Sovereign Debt

Management, supra note 6.
113. The IMF’s Articles of Agreement specify these three functions: article IV (surveillance), article

V, section 3 (financial assistance), and article V, section 2(b) (technical assistance).
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IMF has developed considerable expertise on a range of financial and eco-
nomic matters, enabling it to provide countries with policy analysis and
advice, some of which has admittedly been controversial. And, of course,
accepting this policy advice (after negotiations) may also be effectively
mandatory for certain debt restructurings, such as through the general re-
quirement that an IMF-approved program be agreed upon before states re-
ceive Paris Club debt relief.114 As noted above, this has been a central feature
of the HIPC and subsequent Multilateral Debt Relief Initiative (“MDRI”)
programs for low-income countries.115 Once a restructuring has been agreed
upon, the IMF may also monitor the debtor to ensure that the conditions of
the agreement are met. This program-specific monitoring complements the
more general surveillance function that the IMF plays within global finance.
Finally, the IMF can become a lender in its own right as part of conditional
crisis financing, which may be organized in conjunction with a broader re-
structuring agreement and coordinated with private creditors.

Although the IMF is legally accountable to its 188 member countries,
according to IMF governance structures the largest global economies have
the strongest voice on its Executive Board.116 While the IMF Board of Gov-
ernors (through which state members are represented) votes on major issues,
in practice the Executive Board largely directs IMF policy. Historically, the
Board, and indeed the IMF bureaucracy as a whole, has resisted process le-
gitimacy concerns as well as receiving input on specific issues from its mem-
ber states and especially from civil society actors.117 Nevertheless, since the
turn of the millennium and particularly within the last decade—and per-
haps in response to what has been called the IMF’s “legitimacy crisis” since
the Asian financial crisis of 1997–1998—the organization has become more
politically aware and more concerned about perceptions of its own represen-
tativeness and impartiality.118 The IMF has progressively committed itself to
the ideal of transparency, introducing in 2009 a “Transparency Principle”
indicating that the Fund will “strive to disclose documents and information

114. See discussion supra Part II.A.1, in particular text associated with supra note 96. Indeed, more
generally, IMF loans tend to be viewed as “less attractive than private sector loans because they have
many strings attached, including both formal conditionality and informal pressures and influences.”
Woods, supra note 79, at 70. This perception can have the perverse effect of making countries less likely
to approach the IMF in advance of a crisis, when (arguably) IMF funds and advice would be most useful.
See id. at 200.

115. See discussion supra Part II.A.1, in particular text associated with supra notes 96–103.
116. For a discussion of U.S. influence in particular, see Woods, supra note 79, at 27, 29–32. For an

evocative description of the IMF Executive Board, see Paul Blustein, The Chastening: Inside the

Crisis that Rocked the Global Financial System and Humbled the IMF 33–36 (2001).
117. indep. Evaluation Office of the IMF, Governance of the IMF: An Evaluation 8–9

(2001), http://www.ieo-imf.org/ieo/files/completedevaluations/05212008CG_main.pdf.
118. For more on the legitimacy crisis, see, e.g., Leonard Seabrooke, Legitimacy Gaps in the World

Economy: Explaining the Sources of the IMF’s Legitimacy Crisis, 44 Int’l Pol. 250 (2007).
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on a timely basis unless strong and specific reasons argue against such dis-
closure,” and following up with regular reviews of its transparency policy.119

Given this new attempt at openness, the multiple roles played by the
IMF, and its concern for financial stability, the Fund is, in some ways,
uniquely well situated to take a global view on the international financial
architecture and the role of sovereign debt restructuring within it. It is
hardly surprising that the much-discussed Sovereign Debt Restructuring
Mechanism (“SDRM”) proposal of the early 2000s originated within the
IMF.120 Nonetheless, it is also reasonable to wonder whether the Fund’s
multiple roles mean that it could be subject to internal conflicts of interest.
Such conflicts could compromise the degree to which it is able to act in an
impartial and independent manner in a debt restructuring context, and also
may undermine (and indeed has undermined) perceptions of its impartiality
in sovereign debt situations. The practice of IMF conditionality—the re-
quirement that sovereign debtors undertake a series of sometimes controver-
sial policy reforms as a key condition for IMF lending—makes these
criticisms more pressing.121

In addition, the IMF’s broad mandate of supporting global financial sta-
bility has in some situations required it to pay special attention to the sys-
temic importance (and fragility) of major international banks. Their collapse
under the pressure of sovereign debt crises could well undermine global fi-
nancial and economic well-being as a whole—perhaps more so than the con-
tinued underperformance of a given debtor state.122 As such, IMF
attentiveness to bank concerns may be sensible in light of this general man-
date, at least so long as these financial institutions remain potentially desta-
bilizing. However, this orientation is arguably in tension with the goals of
impartiality and fair burden sharing that feature prominently in conceptions

119. The most recent review was conducted in 2013. See IMF, 2013 Review of the Fund’s Transparency
Policy (May 2013), https://www.imf.org/external/np/pp/eng/2013/051413.pdf. Of course, this is hardly a
panacea. Although summaries of Board discussions and decisions are made available, a report published
by the IMF’s own independent evaluation office noted that “four-fifths of Executive Board respondents
and almost three-quarters of senior IMF staff respondents indicated that stand-alone summaries . . . are
sometimes or often vague and/or contradictory.” Jeff Chelsky, Summarizing the Views of the IMF

Executive Board 5 (IMF Indep. Evaluation Office, Background Paper Series No. BP/08/05, 2008).
Unsurprisingly, then, reformers continue to call for improved access to information, in particular a publi-
cation of Board transcripts. See, e.g., Woods, supra note 79, at 210. For an overview of concerns related to
transparency in the IMF, see Luis Miguel Hinojosa Martı́nez, Transparency in International Financial Insti-
tutions, in Transparency in International Law 77 (Andrea Bianchi & Anne Peters eds., 2013).

120. See discussion infra Part IV.B.1.
121. For a critical take on IMF conditionality practices, see Jesse Griffiths & Konstantinos

Todoulos, Conditionally Yours: An Analysis of the Policy Conditions Attached to IMF

Loans (European Network on Debt and Development ed., 2014), http://eurodad.org/files/pdf/533bd19
646b20.pdf.

122. Indeed, sovereign debt crises themselves are often deeply intertwined with national banking
crises. For an overview of these interrelationships, see generally Anna Gelpern, Sovereign Debt and Banking
Crises: An ‘Arial View,’ in Sovereign Debt Mgmt. 205 (Lee Buchheit & Rosa Lastra eds., 2014). For a
recent take on the IMF’s actions in financial crises, see Joseph P. Joyce, The IMF and Global Finan-

cial Crises: Phoenix Rising? (2013).
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of legitimacy applicable to a DWM. The unequal voices of countries on the
Executive Board, along with the IMF tendency to hire staff out of economics
departments in the English-speaking Global North, where creditors histori-
cally have been concentrated, only deepen this tension.123

B. Historical Layers in Sovereign Debt

How has this institutional framework actually worked in the recent his-
tory of sovereign debt restructuring, and how has the history been per-
ceived? The underpinnings of sovereign debt have remained relatively
constant for several decades, involving the presence of the key players just
discussed. Nonetheless, debt workouts have unfolded through several dis-
tinct periods, and the perceived successes and failures of each period shape
the perspectives of stakeholders in ways relevant to considerations of legiti-
macy for a DWM.

1. 1980s Debt Crisis and Bank Negotiations

Sovereign debt restructuring through the 1980s debt crisis centered on
the London Club mechanism, as commercial banks constituted the major
creditors of the period.124 Falling export commodity prices and the U.S.
Federal Reserve decision to sextuple interest rates (from 3% to 20%) precip-
itated Mexico’s 1982 announcement of its inability to continue debt servic-
ing, followed soon after by similar announcements from other states in Latin
America and elsewhere.125 BACs responded by agreeing to reschedule loan
payments—extending the time frame for paying back debt—and to provide
bridge loans to sovereign debtors, effectively treating the crisis as a tempo-
rary (if lingering) liquidity problem. This allowed countries to continue in-
terest payments and also allowed banks to avoid declaring the loans to be
nonperforming. This approach helped to forestall banking crises in powerful
Northern countries—a significant concern for their finance ministries as
well as for the IMF, as noted above—given that the exposure of major banks
to Latin American debt in some cases exceeded these banks’ entire capital.126

However, this relief proved insufficient for debtor countries themselves,
many of whom had to return to the London Club for serial rescheduling.
The relatively harmonized and comprehensive creditor process of the 1980s
thus did not correlate with positive debtor outcomes, and perhaps offers a

123. For an overview of how IMF staffing may impact particular policy inclinations, see Woods,
supra note 79, at 53–55.

124. For an overview of these procedures, see, for example, Lienau, supra note 2, at 166–68; see also
discussion supra Part II.A.2.

125. See, e.g., Woods, supra note 79, at 47. For a perspective on the Mexican predicament from that
period, see Timothy Rush, Volcker’s Interest-rate Pressure Throws Mexico into a Debt Squeeze, 8 Exec. Intel-

ligence Rev. 8, 8 (1981).
126. For more on this dynamic, see, for example, Lienau, supra note 2, at 166–171; Bruno, supra note

90, at 184–86; Vinod K. Aggarwal, International Debt Threat: Bargaining Among Credi-

tors and Debtors in the 1980s, 21–23 (1987).
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cautionary note against too heavy an emphasis on creditor coordination
problems today.127 In the 1980s such coordination allowed for an oligopoly
of sorts, in which banks were collectively able to demand terms that sover-
eign debtors may have considered objectionable.128 Furthermore, the treat-
ment of all bank debts through a single process made it effectively
impossible to challenge those debt contracts that arguably violated substan-
tive principles of equity or incipient principles of responsible sovereign
lending.129 But in the absence of any institutionalized commitment to such
principles—and given the dearth of alternative capital sources—there was
little option but to acquiesce to these demands.

The IMF interaction with private banks and sovereign debtors through
much of the 1980s only aggravated perceptions in the Global South of a
partial system biased toward creditors.130 BACs required debtors to agree to
IMF adjustment programs as part of rescheduling agreements, and through-
out the 1980s the IMF did not lend into arrears—that is, the Fund refused
to extend loans to sovereign debtors until they reached an agreement in
principle with private creditors.131 Although banks too had to agree to the
negotiated terms for IMF participation, this Fund policy placed considerable
pressure on debtors and arguably granted additional leverage to banks, lead-
ing to charges that the IMF was serving as a “debt collector” for private
banks.132 As the decade drew to a close, public actors including the IMF and

127. See, e.g., Woods, supra note 79, at 48–51 (describing the debt situation during the 1980s,
particularly for Latin American countries, as leading to “severe contraction,” “ever deeper . . . recession
and indebtedness,” and “not improving”).

128. For example, the Philippine deal to which Corazon Aquino’s administration reluctantly agreed
in 1987 bowed to the banks’ insistence that the new (post-Marcos) regime acknowledge not only govern-
ment debt but also Marcos-era private debt as a condition for future lending. Lienau, supra note 2, at
188. For a discussion of the Philippine case generally, see id. at 184–90.

129. Again, the Philippine case offers a telling example. During its negotiations, government officials
objected to a loan made by Credit Suisse First Boston (“CSFB”) on the basis of the bank’s “unclean
hands” in the loan’s origin. However, the bank advisory committee’s insistence that all debt simply be
negotiated in bulk dissolved these principled distinctions. Id. at 188.

130. In some quarters, this perception of a pro-creditor bias in IMF policy has continued well past the
1980s. See, e.g., Lucio Simpson, The Role of the IMF in Debt Restructurings: Lending into Arrears, Moral
Hazard and Sustainability Concerns, G-24 Discussion Paper No. 40, U.N. Doc. UNCTAD/GDS/MDPB/
G24/2006/2, at 9 (2006), http://unctad.org/en/docs/gdsmdpbg2420062_en.pdf (suggesting that the
later lending into arrears policy itself had a “pro-creditor bias”).

131. This policy has since been revised several times, with the initial revision in 1989. For the IMF
consideration of the arrears policy in light of the 1980s and 1990s debt crises, see IMF, IMF Policy on
Lending into Arrears to Private Creditors (1999), https://www.imf.org/external/pubs/ft/privcred/lending.pdf.

132. See, e.g., Chris C. Carvounis & Brinda Z. Carvounis, United States Trade and Invest-

ment in Latin America: Opportunities for Business in the 1990s 62 (1992). Barry Eichengreen
explains this dynamic as follows: “the banks realized that they could use [the IMF lending policy] as a
club in their battle with governments. If countries refused to settle on favorable terms, the banks could
veto new IMF money in addition to denying their own.” Barry Eichengreen, Bailing in the Private Sector,
in The Asian Financial Crisis: Origins, Implications, and Solutions 401, 411 (William C.
Hunter et al. eds., 1999). Similar charges still occasionally emerge in more recent discourse. See Simpson,
supra note 130, at 9. Of course, the IMF also helped to exert pressure on resistant commercial banks by
agreeing to lend only if all implicated commercial banks agreed to reschedulings and to committing new
funds for bridge loans. Bruno, supra note 90, at 185.
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the U.S. Treasury eventually assumed a greater role in bringing the debt
crisis to an end, in part due to frustration with the recalcitrance of some
banks.133 Most important, U.S. Treasury Secretary Nicholas Brady an-
nounced a plan to securitize the sovereign debt, converting bank loans into
freely tradable bonds, commonly called Brady bonds.134 This allowed com-
mercial banks to exit the debt market, after accepting a write-off on the
original face value of the debt, and launched a new period of dis-
intermediated sovereign lending, during which sovereign states borrowed
directly from investors without the intermediary of commercial banks.
Thus, although the approach of the 1980s forestalled a Western banking
crisis, it is called the “lost decade” for Latin American development, and the
memory of both the restructuring processes and their outcomes continues to
shape policy dialogue and perceptions of legitimacy—or rather illegiti-
macy—in the sovereign debt arena.135

2. 1990s Bail-outs and the Return of Bonds

The Brady bond plan that ultimately helped to resolve the 1980s debt
crisis was widely hailed as a success, and private investors enthusiastically
returned to sovereign debt markets in its aftermath.136 Perhaps naively,
many assumed that the bonds themselves—unlike previous bank loans—
were “inviolable.”137 Payment on these bonds was in fact ensured through
much of the 1990s, though not necessarily by the debt sustainability of the
sovereign borrowers themselves. When Mexico’s financial turmoil in 1994
raised the specter of default, which some feared could have systemic effects
paralleling the 1980s debt crisis, the U.S. Treasury and the IMF stepped in
with up to $50 billion of financing. This swift and significant attention by
major public actors, including the direct lending of public funds, allowed
Mexico to continue payment on its bond debt, constituting a significant
shift from 1980s practices.138

This public sector involvement in Mexico created a template for similar
actions in Thailand, Indonesia, and South Korea following the Asian finan-
cial crisis and financial problems in Brazil and Russia.139 In each of these

133. Some major banks did eventually announce losses on sovereign debt, with Citibank leading the
way in 1987. See Bruno, supra note 90, at 186.

134. See, e.g., Woods, supra note 79, at 52.
135. See, e.g., José Antonio Ocampo, The Latin American Debt Crisis in Historical Perspective, Initiative

for Pol’y Dialogue Network Paper 1 (Mar. 25, 2013), http://policydialogue.org/files/publications/
The_Latin_American_Debt_Crisis_in_Historical_Perspective_Jos_Antonio_Ocampo.pdf.

136. See, e.g., the assessments noted in Joyce, supra note 122, at 66–67; James M. Boughton,

Tearing Down Walls: The International Monetary Fund 1990–1999, 411–12 (2012).
137. Lee C. Buchheit, A Quarter Century of Sovereign Debt Management: An Overview, 35 Geo. J. Int’l L.

637 (2004).
138. For an overview and policy discussion of the so-called “Tequila Crisis,” see Frederic S. Mishkin,

Lessons from the Tequila Crisis, 23 J. Banking & Fin. 1521–33 (1999); Boughton, supra note 136, at
455–96.

139. See, e.g., Blustein, supra note 116; Boughton, supra note 136, at 497–572.
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cases, with the exception of Russia, official sector bailouts of sovereign debt-
ors allowed them to remain current on their debt to private creditors and so
maintain their engagement with international capital markets.140 As such,
the 1990s bailouts benefited the bondholders at least as much as they did
sovereign borrowers.141 Furthermore, as a condition of IMF involvement,
sovereign debtors accepting these rescue packages undertook a series of pol-
icy reforms, generally involving significant deregulation and privatization of
key economic sectors and the curtailing of public expenditures (including on
subsidies and social welfare programs)—the so-called Washington Consen-
sus.142 Such programs tended to be unpopular within these countries, where
some felt that the IMF, the target of much ire, had placed the entire burden
of financial crisis adjustment on debtor state populations while expecting
that private creditors would be paid in full.143 Such feelings were aggravated
by the expectation, in some cases, that sovereign states also take responsibil-
ity for the debt of private domestic banks that owed significant amounts to
international investors.144

3. 2000s Bond Restructurings and the Rise of the Holdout Problem

Though official sector bailouts have of course continued to play a central
role in debt crises, the era of near-continuous bailouts to ensure uninter-
rupted service of privately held debt ended in 2000 with the restructuring of
Ecuador’s Brady bonds.145 Restructurings covering sovereign bonds issued
by Pakistan, Ukraine, Uruguay, and others followed shortly thereafter, with
each adding to the available techniques for bond restructurings. When the
proposal for a sovereign debt restructuring mechanism put forth by Ann
Krueger and the IMF staff in 2001–2002 failed to make headway,146 practi-
tioners and policymakers dealing with sovereign debt intensified their ef-
forts to promote the use of Collective Action Clauses (“CACs”), which allow

140. For a journalistic account of the Russian default, see Blustein, supra note 116, at 235–77.
141. This dynamic led to concerns of moral hazard, as creditors were effectively guaranteed returns

through significant public sector involvement. See, e.g., Olivier Jeanne & Jeromin Zettelmeyer, Interna-
tional Bailouts, Moral Hazard, and Conditionality, 16 Econ. Pol’y 408–32 (2001).

142. This term was originally coined by John Williamson at the end of the 1980s. See John William-
son, What Washington Means by Policy Reform, in Latin American Adjustment: How Much Has Hap-

pened? 7 (John Williamson ed., 1990). However, the term itself has developed its own meaning and
political valence. For a postmortem on the Washington Consensus, see the discussions in The Washing-

ton Consensus Reconsidered: Towards a New Global Governance (Narcis Serra & Joseph E.
Stiglitz eds., 2008).

143. For example, by Christmas week of 1997 the IMF had disbursed $9 billion to South Korea, but
virtually all of these funds were immediately used to pay foreign banks. Blustein, supra note 116, at 8.

144. Indeed, private indebtedness proved to be a significant factor in the Korean, Thai, and Indone-
sian cases. See, e.g., Blustein, supra note 116, at 128.

145. Lee C. Buchheit, How Ecuador Escaped the Brady Bond Trap, 19 Int’l Fin. L. Rev. 17 (2000).
Although this restructuring was considered to be a significant success, these bonds were implicated in
the subsequent 2008 default. For more on the 2008 Ecuador default, see the discussion in Lienau, supra
note 2, at 215–22.

146. Anne Krueger, First Deputy Managing Dir., IMF, Speech Before the Bretton Woods Committee
Annual Meeting: Sovereign Debt Restructuring and Dispute Resolution (June 6, 2002).
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a debt restructuring to bind all holders of the bond so long as it receives a
threshold level of support.147 These became more common in bonds issued
by major emerging market economies in the United States, and have also
been required in bonds issued by Eurozone countries since January 2013.148

Official sector support has remained central in certain cases, with IMF
bailouts organized in Argentina, Brazil, Seychelles, Iceland, Hungary, and
Ukraine since 2000.149 Such official sector involvement has played a major
role in the European sovereign debt crisis, featuring in the Greek restructur-
ing and in the IMF-EU loan agreements with Ireland, Portugal, and Cy-
prus.150 Again, however, this reliance on official sector liquidity support has
been criticized for, among other things, incentivizing short-term lending,
risking public funds, and delaying needed reforms.151

Parallel to these developments, and suggesting the insufficiency of purely
contractual debt resolution mechanisms, has been the full emergence of the
holdout creditor problem in bond restructurings. This is particularly associ-
ated with the investment strategies of distressed debt or vulture funds,
which purchase sovereign debt on the secondary market at deep discounts—
sometimes targeting countries that have been identified by public actors as
particularly vulnerable and in need of debt relief—and then sue for the full
face value.152 In the 1999 case of Elliott Associates v. Banco de la Nacion, Elliot
obtained a judgment that entitled it to full principal payment plus interest,
along with an attachment order against Peru’s U.S.-based property used for
commercial activities.153 Peru ultimately chose to settle rather than risk any
interference with its Brady bond payments.154 The more recent case involv-

147. See, e.g., Rieffel, supra note 90, at 266.
148. Inclusion of the Euro-area Model CAC was required by the European Stability Mechanism

Treaty, art. 12, para. 3. For a closer analysis, see Michael Bradley & Mitu Gulati, Collective Action Clauses
for the Eurozone, 18 Rev. Fin. 2045–102 (2014).

149. See generally IMF, The Fund’s Lending Framework and Sovereign Debt—Preliminary Considerations,
Staff Report (June 2014) [hereinafter IMF, Preliminary Considerations], http://www.imf.org/external/np/
pp/eng/2014/052214.pdf.

150. See id. The Irish rescue package, like those of the 1990s, involved the use of official sector funds
to cover what had originally been private bank debt (especially that of Anglo-Irish). This package gener-
ated internal criticism from some parliamentarians and civil society groups akin to that aimed at restruc-
turings in the 1990s. See Lienau, supra note 2, at 223–24.

151. See, e.g., Martin Brooke et al., Sovereign Default and State-Contingent Debt (Bank of Can., Discus-
sion Paper 2013-3, 2013). The desire to reduce reliance on official sector bailouts features importantly in
the recent IMF review, Preliminary Considerations, supra note 149. The paper falls short of calling for a
comprehensive debt restructuring mechanism, however, recommending instead debt reprofiling, or an
extension of maturities, under certain circumstances.

152. Vulture fund litigation provides part of the impetus for the renewed attention to a possible
global debt restructuring mechanism, and is a significant source of concern for multilateral banks and
other international financial organizations, particularly those affiliated with the Global South. See, e.g.,
Vulture Funds in the Sovereign Debt Context, African Development Bank Group, http://www.afdb.org/
en/topics-and-sectors/initiatives-partnerships/african-legal-support-facility/vulture-funds-in-the-sover
eign-debt-context (last visited Nov. 14, 2015).

153. See Elliott Assoc. v. Banco de la Nacion, 194 F.3d 363 (2d Cir. 1999).
154. See, e.g., Peru Settles Four-Year Legal Dispute with Hedge Fund on Brady Payments, Wall St. J. (Oct.

2, 2000), http://www.wsj.com/articles/SB970434692640754040.
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ing Argentina and NML Capital (also owned by Elliot Management) may
prove more intractable. A Second Circuit decision, denied certiorari by the
U.S. Supreme Court, entitles Elliott to full payment plus interest and actu-
ally prevents Argentina’s trustee (BNY Mellon) from making disbursements
to restructured bondholders unless payment is also made to Elliot.155 As of
this writing, no final settlement has been reached, and the ultimate resolu-
tion of the situation remains unclear.156

To deal with the holdout problem, individual states may choose to block
these investors’ access to courts in their jurisdiction or to cap the amount
they can recover, as did the United Kingdom in 2010 and Belgium in
2015.157 However, as it stands, the NML decision threatens to undermine
the current informal system of debt restructuring by rewarding holdouts and
disincentivizing investors from agreeing to restructurings. Although CACs
can be helpful in promoting orderly restructuring, they do not apply retro-
actively to previously issued bonds. In addition, even those outstanding
bonds with CACs tend to rely on supermajorities within individual bond
series, so holdout problems may remain in certain circumstances.158

The constellation of actors, institutions, and processes that has developed
since the 1980s debt crisis has constructed a patchwork sovereign debt re-
structuring mechanism to some degree.159 However, to the extent that such
a system exists, it is incomplete and suboptimal. Each sub-element of the
mechanism as well as the system as a whole has problems with regard to
perceptions of legitimacy. The fragmented nature of the sovereign debt
arena means that each group of creditors is heavily focused on coming to an

155. See NML Capital v. Republic of Argentina, 727 F.3d 230 (2d Cir. 2013).
156. At the expiration of a 30-day payment grace period on July 30, 2014, BNY Mellon remained

unable to disburse the funds sent by Argentina to pay creditors who had agreed to restructure debt, due
to the Second Circuit ruling, and Argentina was declared in default by the major credit rating agencies.
See, e.g., Camila Russo & Katia Porzecanski, Argentina Declared in Default by S&P as Talks Fail, Bloom-

berg Bus. (July 30, 2014), http://www.bloomberg.com/news/articles/2014-07-30/argentina-defaults-ac
cording-to-s-p-as-debt-meetings-continue. For one among many comments following the U.S. Supreme
Court’s denial of certiorari, see Argentina’s ‘Vulture Fund’ Crisis Threatens Profound Consequences for Interna-
tional Financial System, UNCTAD (June 24, 2014), http://unctad.org/en/pages/newsdetails.aspx?Original
VersionID=783&Sitemap_x0020_Taxonomy=UNCTAD. NML Capital subsequently attempted to
claim assets of Argentina’s Central Bank under an alter ego theory, but this effort was rejected by the
Second Circuit in EM Ltd. v. Banco Central de la República Argentina, Nos. 13-3819-cv (L), 13-3821-cv
(CON), 2015 WL 5090694 (2d Cir. 2015).

157. See, for example, the discussion in Lienau, supra note 2, at 201 (discussing the U.K. law);
Belgium Adopts Law Against ‘Vulture Funds,’ EurActiv (July 2, 2015), http://www.euractiv.com/sections/
euro-finance/belgium-adopts-law-against-vulture-funds-315934.

158. This remains a problem in the mandated Euro-CACs as well, although CACs generally have
proven helpful in some circumstances. See generally Bradley & Gulati, supra note 148.

159. Von Bogdandy and Goldmann suggest as much, supra note 23, at 52–53. They also highlight
that the ICSID tribunal in Abaclat v. Argentina recognized the existence of an informal restructuring
mechanism made up of the institutions and processes discussed here. Abaclat v. Argentine Republic,
ICSID Case No. ARB/07/5, Decision on Jurisdiction and Admissibility (Nov. 14, 2011) ¶ 40; see also
Gelpern, supra note 3, at 358 (noting the existence of a “sovereign debt restructuring process [that] is
routinized and well known to countries and institutions that participate”). Gelpern also provides a
pictoral representation of this system (or, rather, “non-system”). Id. at 357.
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agreement that meets its own institutional goals and constraints; there is
little need to compromise, think more comprehensively across creditors, or
provide a venue for broader representation. Once the disparate pieces of a
sovereign borrower’s debt puzzle are put back together, the final outcome
may prove insufficient to return the debtor to sustainability and to deal
fairly with all creditors and stakeholders. In addition, the principles and
procedures governing a particular sovereign state’s debt can vary, and they
may also vary across different debtor states. This variation undermines the
predictability and stability of the sovereign debt market, in addition to be-
ing problematically inconsistent in the eyes of many debtors. The IFIs, par-
ticularly the IMF, offer a more global view, given their explicit concern with
the long-run economic sustainability of debtor countries and the financial
system as a whole. However, the multiple roles played by the IMF, includ-
ing that of a lender in its own right, tend to undermine perceptions of its
own impartiality in debt workouts.

III. Hints from Contemporary Practice

If the current, informal sovereign debt restructuring system is problem-
atic when compared against ideas of legitimacy, what can we learn from
cognate institutions or practices? This Part looks at several features of two
regimes that are connected to sovereign debt restructuring to help fill out
the ways in which a possible DWM might incorporate design elements asso-
ciated with legitimacy claims. The first section will focus on domestic insol-
vency and debt restructuring institutions, primarily as interpreted through
the United Nations Commission on International Trade Law (“UNCI-
TRAL”) Legislative Guide on Insolvency. The second section will consider
rules associated with two institutional players involved with investor-state
arbitration.

A. Seeking Legitimacy in Domestic Insolvency Regimes

Given certain parallels with the sovereign debt situation, it is useful to
consider the degree to which features associated with legitimacy claims play
a central role in domestic insolvency proceedings. The last decades have seen
an explosion of interest in insolvency, in particular for business organiza-
tions, with significant attention paid at the international level to encourag-
ing and harmonizing the rules and mechanisms governing insolvency.
Perhaps the most comprehensive and successful effort to formulate both
shared principles for insolvency and possible models for their implementa-
tion has been that undertaken by UNCITRAL in its development of the
UNCITRAL Legislative Guide on Insolvency, initially published in 2005.160

160. U.N. Comm’n on Int’l Trade Law, Legislative Guide on Insolvency Law (2004) [herein-
after UNCITRAL Guide]. Additional sections were added in 2011 and 2013. The foundational text of
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The UNCITRAL Guide was developed on the basis of representation and
through the auspices of a working group attuned to source legitimacy con-
cerns.161 This representation involved official state delegations, observer
state delegations, IFIs, international governance organizations, and profes-
sional associations. Expert-based source legitimacy also derived from the in-
volvement of these professional associations, along with the use of experts
from practice, academia, policy, and other arenas in more ad hoc drafting
sessions.162 General state consent to the process and to the product was of-
fered through General Assembly Resolution 59/40,163 though of course the
actual enactment and implementation of insolvency laws work through the
national level.

Domestic insolvency proceedings tend to place considerable emphasis on
process legitimacy and procedural fairness, including impartiality, which
may be understood as a norm applicable to insolvency more generally and
thus translatable to the global level as well. One of the key objectives of
insolvency procedures, as laid out in the UNCITRAL Guide, is to provide
for a “timely, efficient and impartial resolution of insolvency.”164 The Guide
further emphasizes the centrality of transparency, noting that enacted laws
should “[e]nsure a transparent and predictable insolvency law that contains
incentives for gathering and dispensing information.”165 In every jurisdic-
tion, debtors can voluntarily commence insolvency proceedings, which helps
to encourage ownership of the process. To balance this debtor control, how-
ever, some jurisdictions require an eligibility determination before the insol-
vency mechanism is technically triggered and standstill provisions, or stays
on collection and litigation, are put in place.166 Broadening the range of
participation, domestic insolvency proceedings ideally seek to provide fair

the UNCITRAL Legislative Guide is available at http://www.uncitral.org/pdf/english/texts/insolven/05-
80722_Ebook.pdf. For a fascinating overview of its development, as well as the ways that global-local
tensions can result in implementation gaps, see Terence C. Halliday & Bruce G. Carruthers,

Bankrupt: Global Lawmaking and Systemic Financial Crisis (2009). Comparative insolvency
laws are of considerable interest to practitioners as well, with a number of comparative guides published,
particularly for corporate insolvency. See, e.g., Global Legal Group, The International Compara-

tive Legal Guide to Corporate Recovery & Insolvency 2015 (9th ed.) (presenting 35 country-
specific insolvency overviews contributed by top insolvency firms).

161. This attentiveness to legitimacy was deepened because of UNCITRAL’s recognition that it had
been brought into the process in part as a result of the legitimacy problems of other institutions, in
particular the IMF and the World Bank (due to suspicion of their activities among some developing
countries and their association with Washington, D.C.), INSOL and the IBA (primarily insolvency and
legal practitioners, respectively, with possible professional biases and associated pecuniary interests), and
the regional development banks. Halliday & Carruthers, supra note 160, at 127–29.

162. Id.
163. G.A. Res. 59/40, U.N. Doc. A/RES/59/40 (Dec. 2, 2004).
164. UNCITRAL Guide, supra note 160, at 14 (recommendation 1(e)). These goals fall in line with

the emphasis on process in legal traditions of international public authority and global administrative
law, mentioned above.

165. Id. at 14 (recommendation 1(g)).
166. There is also variation in the availability and strength of involuntary proceedings. In any case,

given the special sovereignty and autonomy concerns at the sovereign debt level, these proceedings would
likely not be relevant.



\\jciprod01\productn\H\HLI\57-1\HLI104.txt unknown Seq: 42 12-APR-16 10:38

192 Harvard International Law Journal / Vol. 57

process and a right to be heard for creditors whose claims will be determined
and possibly curtailed. Given the large number of creditors involved in some
proceedings, many national jurisdictions contemplate the use of creditor
committees as a mode of participation.167 However, the Guide notes that
steps should be taken to ensure that such committees are truly representa-
tive and impartial as to the interests of its members, for example by disal-
lowing the appointment of unduly partial creditors to a committee.168

In addition, comprehensiveness is central to perceptions of legitimacy in
domestic insolvency systems. A distinctive feature of insolvency law is its
recognition of a debtor’s inability to pay creditors as a group—as opposed to
just one particular creditor—and therefore its commitment to dealing with
this unsustainable debt on a collective basis. This collective element means
that to an important degree creditors may be in tension with one another
rather than only with the debtor.169 But creditors as a whole should gain
from cooperation, as compared to the situation in which each seeks payment
for itself but risks the prospect of complete nonpayment in the event of
coming late to the game. As such, to the extent that creditors intend to
make any claim on the debtor’s assets, their participation in the process is
required. This fact ensures a high degree of involvement, and is accompa-
nied by procedures that allow for the full participation of interested credi-
tors or creditor groups, at least through representation. In the words of
Rosalind Mason, “insolvency law features the notion of collective impartial-
ity . . . [because] there is a moratorium on creditor action and proceedings
and a consolidation of the conduct of litigation. Individual claims are ad-
dressed through the collective administration, which balances the disparate
interests of the various parties.”170

As part of these process legitimacy features, explicit attentiveness to im-
partiality tends to be incorporated into domestic insolvency proceedings. In
terms of institutional impartiality, there is considerable variation among
states in the settings for insolvency proceedings. For example, certain civil
law countries (such as France) mandate significant court involvement for any
major decision.171 At the other end of the spectrum, Australia advocates that

167. Of course, there are differences in the form and primary goals of these committees. See, e.g., Susan
Block-Lieb, Juraj Alexander & Evgeny Kovalenko, Representing the Interests of Unsecured Creditors: A Com-
parative Look at UNCITRAL’s Legislative Guide on Insolvency Law, in International Insolvency Law:

Reforms and Challenges 323 (Paul Omar ed., 2008).
168. See UNCITRAL Guide, supra note 160, at 204 (recommendation 131).
169. For one early overview, see Elizabeth Warren, Bankruptcy Policy, 54 U. Chi. L. Rev. 775, 780–89

(1987).
170. Rosalind Mason, Cross-Border Insolvency Law: Where Private International Law and Insolvency Law

Meet, in International Insolvency Law 27, 32 (Paul Omar ed., 2008).
171. See, e.g., Halliday & Carruthers, supra note 160, at 147 (noting the French requirement of

court approval for all major decisions); William W. McBryde & Axel Flessner, Principles of European
Insolvency Law and General Commentary, in Principles of European Insolvency Law 15, 29 (W.W.
McBryde et al. eds., 2003) (noting the comparatively greater day-to-day court management in France).
See generally Marie-Danielle Schödermeier & Françoise Pérochon, National Report for France, in Principles

of European Insolvency Law 257–58 (W.W. McBryde et al. eds., 2003).
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debtors dealing with insolvency avoid court oversight to the extent possi-
ble.172 The UNCITRAL Guide remains neutral, not requiring court involve-
ment in every instance. However, it does specify that competent and
independent courts should be available, at least as a backstop measure. Even
greater focus is placed on actor impartiality, particularly as the Guide con-
templates (but does not mandate) the appointment of an “insolvency repre-
sentative” such as a trustee, administrator, or judicial manager to oversee
the proceedings.173 Any such individual must not only be knowledgeable
but also have the attributes of “integrity, impartiality, and indepen-
dence.”174 The Guide recommends that any insolvency law “require the dis-
closure of a conflict of interest, a lack of independence or circumstances that
may lead to a conflict of interest or lack of independence” and also that this
obligation “continue throughout the insolvency proceedings.”175

In terms of outcome, the UNCITRAL Guide, as well as most national
insolvency procedures, sets a baseline of acceptable creditor recovery. The
first key objective of the Guide, namely achieving a balance between liqui-
dation and reorganization, includes the provision that in any restructuring
“creditors would not involuntarily receive less than in liquidation.”176

Given the nonapplicability of financially liquidating a sovereign state, this
is difficult to translate into a DWM context. However, it relates to the
general requirement that creditors be treated in good faith, and that they
not be required to accept a lower payout than is necessary for the debtor’s
recovery. On the debtor side, as a general matter, restructuring plans should
not be agreed to or confirmed (to the extent that court confirmation is re-
quired) unless they are likely to actually rehabilitate the debtor in ques-
tion.177 Thus a restructuring plan considered to be “too little” for the debtor
problems at issue would not be considered outcome-legitimate, and there-
fore likely should not be confirmed or agreed to under general insolvency
principles.

172. See, e.g., Halliday & Carruthers, supra note 160, at 147. For general overviews of Australian
insolvency law, see, for example, Rosalind Mason, Insolvency Law in Australia, in Insolvency Law in

East Asia 463–507 (Roman Tomasic ed., 2006); John Duns, Insolvency Law and Policy (2002). In
certain English or Scottish proceedings as well “the court may even serve merely as a standby author-
ity—by giving advice or a decision only when requested in difficult matters.” McBryde & Flessner, supra
note 171, at 29.

173. UNCITRAL Guide, supra note 160, at 188 (recommendation 115). The Guide discusses the
insolvency representative in considerable detail. Id. at 174–86.

174. Id.
175. Id. at 188 (recommendations 116 & 117). Less explicit attention is paid to informational impar-

tiality in domestic insolvency proceedings. However, as part of general process requirements, parties to
insolvency proceedings are often allowed to offer expert opinions and testimony to support their projec-
tions of the likelihood of success (or of the value of particular assets, etc.) and also challenge the claims
made by opposing stakeholders (for example, of the likely effect of a plan or plan provisions).

176. Id. at 14–15 (quoted in Halliday & Carruthers, supra note 160, at 141).
177. In the U.S. Chapter 11 context, for example, a court may not confirm a reorganization plan

unless it meets the requirement of feasibility, in that it is not likely to result in an eventual liquidation.
See 11. U.S.C. § 1129 (2012).



\\jciprod01\productn\H\HLI\57-1\HLI104.txt unknown Seq: 44 12-APR-16 10:38

194 Harvard International Law Journal / Vol. 57

Many states have ratified the major human rights conventions, which
could be considered an additional element of outcome legitimacy (as well as
binding international law). Indeed, the UNCITRAL Guide notes that in
determining whether a natural person debtor’s assets should be excluded
from creditor recovery, “consideration might need to be given to applicable
human rights obligations, including international treaty obligations, which
are intended to protect the debtor and relevant family members and may
affect the exclusions that should be made.”178 This would allow for “the
minimum necessary to preserve the personal rights of the debtor and allow
the debtor to lead a productive life.”179 The more general implication could
be that such human rights should be protected regardless of how natural
persons are situated in an insolvency—that is, regardless of whether individ-
uals are debtors themselves or are simply among those impacted by a sover-
eign debtor’s restructuring.180

In short, domestic insolvency law, and particularly UNCITRAL’s clarifi-
cation of globally applicable and accepted insolvency law principles, empha-
sizes features associated with claims about legitimacy. In so doing, these
sources demonstrate a number of practices by which any eventual sovereign
DWM might seek to bolster its own legitimacy.

B. Efforts in Investment Treaty Arbitration

Investor treaty arbitration lends additional support for attending to char-
acteristics associated with legitimacy. Such arbitration, which may be incor-
porated into hard law instruments such as bilateral investment treaties or
concession contracts, directly involves sovereign states and investors. By its
nature such arbitration is ad hoc and not built upon systems of precedent,
and some observers raise serious concerns about inconsistency, bias, and
other problems. A recent study noted that “parallel tribunals can give rise to
awards with inconsistent conclusions, and which may even be scandalously
contradictory.”181 Even more troubling—if contested—charges have been
made that such arbitration may be systematically biased in favor of investor

178. UNCITRAL Guide, supra note 160, at 80.
179. Id. Additional references to human rights along these lines may be found in UNCITRAL Guide,

Part II.A., ¶¶ 19, 29. Paragraph 19 notes that the rights of “a natural person debtor in insolvency
proceedings may be affected by obligations under international and regional treaties such as the Interna-
tional Covenant on Civil and Political Rights and the European Convention on Human Rights.” Id. at
166.

180. Human impact more generally can be considered relevant in insolvency proceedings. For exam-
ple, the U.S. Bankruptcy Code provides certain exceptions to the general rule that unsecured debts will
be discharged in a liquidation proceeding. However, even these exceptions may be excused if the contin-
ued payment of the debt would constitute an “undue hardship” for the debtor and his or her dependents.
See 11 U.S.C. § 523(a)(8).

181. Bernardo M. Cremades, Arbitration Under the ECT and Other Investment Protection Treaties: Parallel
Arbitration Tribunals and Awards, in 2 Transnat’l Disp. Mgmt. 1 (June 2005); see also, Stephen Jagusch
& Jeffrey Sullivan, A Comparison of ICSID and UNCITRAL Arbitration, in The Backlash Against

Investment Arbitration 80 (Michael Waibel et al. eds., 2010). For a cautionary note on overempha-
sizing consistency without sufficient attention to context, see Robert Howse & Efraim Chalamish, The
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claimants.182 Nonetheless, certain procedural rules in these arbitrations offer
insight into how characteristics designed to enhance legitimacy are broadly
incorporated and acknowledged to be desirable, even in this arena and even
when not fully successful. Two sets of rules commonly used, and thus re-
ferred to in this section, are the International Centre for Settlement of In-
vestment Disputes (“ICSID”) Rules and the UNCITRAL Rules.183

To begin with, it is important to highlight that one of the central pur-
ported benefits of arbitration is that parties enjoy a greater degree of control
over the proceedings than in a conventional judicial dispute resolution set-
ting. As such, by design, there is a lower degree of institutional indepen-
dence in both the ICSID and UNCITRAL Rules than in standard domestic
court settings. For example, the parties pay the arbitrators directly and have
significant control over the arbitral location.184 Still, some attention is paid
to supporting process legitimacy through a degree of attentiveness to actor
impartiality, particularly in the selection of arbitrators. ICSID rule 6(2) re-
quires that all arbitrators sign a declaration of independence in advance of
the first session that lists any factors that might compromise their impartial-
ity.185 In addition, article 39 of the ICSID Convention specifies that the
majority of arbitrators be citizens of states other than the claimant-investor’s
home state and the respondent state.186 Similarly, in the event that the par-
ties are unable to arrange a panel independently, arbitrators appointed by

Use and Abuse of WTO Law in Investor-State Arbitration: A Reply to Jürgen Kurtz, 20 Eur. J. Int’l L. 1087,
1089–90 (2009).

182. Gus Van Harten, for example, suggests that “the system is flawed, above all because it submits
the sovereign authority and budgets of states to formal control by adjudicators who may be suspected—
because they are untenured and because only one class of parties can bring claims—of interpreting in-
vestment treaties broadly in order to expand the system’s appeal to potential claimants and, in turn, their
own prospects for future appointment.” Gus Van Harten, Investment Treaty Arbitration and

Public Law vii (2007). Van Harten acknowledges that certain arbitrators may develop reputations for
fairness and balance, but suggests that there is nonetheless “an unreliable bias.” Id.; see also Pia Eberhardt
& Cecilia Olivet, Profiting from Injustice: How Law Firms, Arbitrators, and Financiers Are Fueling an Invest-
ment Arbitration Boom, Corp. Eur. Observatory and the Transnational Inst. (Nov. 2012).
UNCTAD has also highlighted concerns with the current investor-state dispute settlement regime and
laid out advantages and disadvantages to five potential paths to reform. See UNCTAD, Reform of Investor-
state Dispute Settlement: In Search of a Roadmap, 2 IIA Issues Note (June 2013), http://unctad.org/en/
PublicationsLibrary/webdiaepcb2013d4_en.pdf. For a response to critics and a defense of the basic con-
tours of the current system, see Charles N. Brower & Sadie Blanchard, From “Dealing in Virtue” to “Profit-
ing from Injustice”: The Case Against “Re-Stratification” of Investment Dispute Resolution, 55 Harv. Int’l L.J.

Online (Jan. 2014).
183. Int’l Cent. for the Settlement of Inv. Disputes, ICSID Convention, Regulation,

and Rules (2006) [hereinafter ICSID Convention], https://icsid.worldbank.org/ICSID/StaticFiles/
basicdoc/CRR_English-final.pdf; U.N. Comm’n on Int’l Trade Law, UNCITRAL Arbitration

Rules (2010) [hereinafter UNCITRAL Rules], http://www.uncitral.org/pdf/english/texts/arbitration/
arb-rules-revised/arb-rules-revised-2010-e.pdf.

184. However, given the absence of a standing institution with full-time professional decision mak-
ers, there is arguably less of a risk that a longstanding and deep-seated institutional bias would develop.

185. See ICSID Convention, supra note 183, Rule 6(2). Note that ICSID maintains a pre-screened
Panel of Arbitrators considered to have sufficient expertise and professionalism to be appropriate. How-
ever, parties may select arbitrators that are not on this list, adding additional safeguards.

186. ICSID Convention, supra note 183, art. 39.
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the Chairman of ICSID’s Administrative Council must not be nationals of
either the state party or the home state of the claimant-investor.187 Finally,
the default procedures for ICSID stipulate a three-person tribunal, with each
party appointing one arbitrator and then agreeing on a third, who serves as
the panel’s president.188

The basic orientation is very similar under the UNCITRAL Rules. Both
prospective and appointed arbitrators have an ongoing duty to disclose cir-
cumstances that may raise doubts as to their impartiality or indepen-
dence.189 Although the UNCITRAL Rules do not specify nationality
requirements for arbitrators, they do mandate that the appointing authority
consider “the advisability of appointing an arbitrator of a nationality other
than the nationalities of the parties.”190 The UNCITRAL Rules also pre-
sume (but do not require) that three individuals will be appointed to the
arbitration panel. Each party appoints one arbitrator, and then the two ini-
tial appointees consult and jointly select a third.191

Commentators have charged that even these procedures, in both sets of
rules, fall short and that problems are more endemic.192 Critics note that, in
any case, the parties have not followed the processes sufficiently to rid inves-
tor state dispute settlement of bias or the perception of bias.193 However, it
is clear that these institutional features, designed to promote impartiality,
are central to efforts to enhance the legitimacy of investor-state arbitrations,
such as it is, and continue to be the focus of discussion and improvement.
They therefore provide a guideline—or perhaps a baseline—for thinking
through elements that might support perceptions of the legitimacy of an
eventual DWM.

Although actor impartiality is perhaps the core legitimating element in
this arena, other features mentioned in Part I of this Article are present as
well. As suggested in the discussion of impartiality above, the party owner-
ship and control element of legitimacy is especially important in investor-
state arbitration. Given the limited number of parties generally involved,
their equal participation is less of a problem than it might be in other,

187. See id. art. 38.
188. See id. art. 37(2)(b), rule 3.
189. The 2010 changes to the rules clarified that this duty is ongoing and continues until issuance of

the final award. See UNCITRAL Rules, supra note 183, art. 11. An annex to the revised UNCITRAL
Rules even provides model “Statements of Independence” that can be used by arbitrators. See UNCI-
TRAL Rules, supra note 183, at 29.

190. See id. art. 6(4).
191. Parties may also agree on a sole arbitrator, or on the appointing authority for a sole arbitrator,

with the Secretary General of the Permanent Court of Arbitration serving as the default in the event that
the parties fail to reach agreement. See id. art. 6.

192. See, e.g., Van Harten, supra note 182; Eberhardt & Olivet, supra note 182.
193. In Vivendi II, a particularly contentious ICSID arbitration, an ad hoc committee reviewing a

tribunal’s decision criticized one of the arbitrators for failing to disclose her board position at a bank
holding shares in the claimant investor, but ultimately upheld the award. See Compañı́a de Aguas del
Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic (Vivendi II) ICSID Case No. ARB/97/3
(Annulment Proceeding) (Aug. 10, 2010).
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larger settings. Notably, a series of amendments to the ICSID Rules in 2006
aimed to improve the transparency and participatory element of proceedings
even for non-parties. In particular, rule 37 makes possible submissions by
“non-disputing parties” through amici curiae, rule 32 covers the possibility
of making hearings open to the public, and rule 48 governs the publication
of awards.194

In regard to efficiency, the ICSID Rules specify that a tribunal should be
constituted “as soon as possible” and “with all possible dispatch” after an
arbitration is requested, with a series of time frames for arbitrator appoint-
ments.195 The UNCITRAL Rules similarly denote a time window for consti-
tuting the tribunal and appointing arbitrators, specifying that the
appointing authority is required to make the selections “as promptly as pos-
sible.”196 However, under both processes there exists the possibility of ma-
nipulation and delay by the parties, particularly through the process of
appointing (and objecting to) arbitrators. As such, the process ownership
and consent elements of investment treaty arbitration may undermine
efficiency.197

As with domestic insolvency, the rules governing investor treaty arbitra-
tion do value several mechanisms associated with process legitimacy. Al-
though this incorporation is neither complete nor, arguably, entirely
successful, it does indicate the degree to which these design elements are
held in high regard and broadly utilized. It also offers more specific ideas for
incorporating features associated with legitimacy claims into a potential fu-
ture sovereign debt restructuring mechanism.

IV. Recommendations and Realism

How might all of this fit into improving current practices in sovereign
debt, particularly with a view to establishing a more coherent global debt
workout system that is considered legitimate by a broader range of actors?
The foregoing discussion makes clear that the idea of legitimacy itself,
though central to social cooperation and to successful exercises of authority,

194. Jason Yackee and Jarrod Wong review these amendments in detail, and generally consider them
to be “modest, incremental, and conservative.” Jason W. Yackee and Jarrod Wong, The 2006 Procedural
and Transparency-related Amendments to the ICSID Arbitration Rules: Model Intentions, Moderate Proposals, and
Modest Returns, 2009-2010 Y.B. Int’l Inv. L. & Pol’y 234 (2010). Still, third parties have become more
aggressive in the submission of amicus curiae briefs. Very recently, for example, an ICSID tribunal
granted leave to the World Health Organization to submit a brief in the pending case between Uruguay
and affiliates of the Philip Morris tobacco company, citing “the public interest in the subject matter.” See
Philip Morris Brand Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of
Uruguay, ICSID Case No. ARB/10/7, Procedural Order No. 3, ¶ 32 (Feb. 17, 2015).

195. See ICSID Convention, supra note 183, arts. 37(1), 38, rules 1, 2.
196. UNCITRAL, supra note 183, art. 6(3).
197. For a brief description of delay tactics from a practitioner perspective, see Jagusch & Sullivan,

supra note 181, at 84–85. Note that this comment refers to a previous version of the UNCITRAL Rules,
but the themes remain pertinent.
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means different things to different people. Given that legitimacy is a com-
posite concept, which draws together multiple, specific subcharacteristics, it
should also be apparent that no single institutional format can be perfectly
“legitimate” for sovereign debt restructuring. This is particularly true given
the significant financial and distributional ramifications at stake in debt re-
structuring outcomes, which result in the vocally divergent interests and
opinions evident in the global arena.

As such, the goal here is not to deny that there will often be winners and
losers in a debt restructuring. Rather, it is to limit the eventual losses by
encouraging sovereign debtors to restructure (and recover) more quickly and
more fully. A related aim is to make losing more politically palatable, in
order to limit the potential second-order disruptions and distress mentioned
in the introduction to this Article. With these more modest objectives in
mind, the above discussion suggests that some key themes and design char-
acteristics should remain in the foreground as policy actors establish and
adjust any potential DWM. These elements would apply whether a future
DWM is more or less centralized within a single global mechanism or insti-
tution. They also should be relevant regardless of whether a prospective re-
structuring process takes the form of a multilateral treaty, soft law
mechanism, or even a shift in the norms governing the current ad hoc sys-
tem. This final Part, then, first reviews core features that deserve special
attention in any future DWM designed to address legitimacy concerns. The
discussion draws in part on the insolvency and investor arbitration practices
just highlighted and in part on criticisms of previous historical restructuring
episodes. It then briefly assesses several contemporary DWM proposals in
light of these themes and characteristics. Finally, it notes several political
obstacles that must be contended with in any effort to change contemporary
sovereign debt practices.

A. Preliminary Suggestions

1. Sensitivity in DWM Establishment

One of the longstanding criticisms of the post-war global order focuses on
the details of its initial establishment by the victors of World War II.198

This concern points to the importance of attending to both the substance
and the optics of establishing a DWM—that is, staying sensitive to source
legitimacy issues. Given the continuing centrality of state consent to legiti-
macy in international affairs, proponents of any new DWM proposal should
aim to solicit feedback and support from as broad a range of state actors as

198. This criticism often forms the basis for more contemporary calls to reform global governance. See,
e.g., Colin I. Bradford & Johannes F. Linn, Reform of Global Governance: Priorities for Action, Brookings

Institution (Oct. 2007), http://www.brookings.edu/~/media/research/files/papers/2007/10/global-gov
ernance/pb163.pdf (noting that the basic structure of global institutions has remained unaltered for over
60 years).
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possible. Of course, such efforts would not alter ongoing structural disagree-
ment in sovereign debt issues or shift imbalances in power and participatory
capacity among states.199 As an additional complication, broad state partici-
pation also raises the possibility that certain features that might be consid-
ered legitimacy enhancing to some parties—such as attentiveness to human
rights—could become a source of tension and disagreement unless managed
carefully. Still, efforts to include all states would help to forestall complaints
that the initial establishment was problematic in some way, even if other
substantive disagreements arise. This focus on initial participation should
ideally expand beyond the state arena, with the identification and involve-
ment of creditor groups, IFIs, NGOs, special rapporteurs and other ap-
pointed representatives, and perhaps additional interested parties. It could
also prove helpful to consult with those considered to be experts in interna-
tional debt, while keeping in mind that some individuals with valuable ex-
pertise may also be affiliated with institutions that have a particular stake in
the distributional outcomes implicated in sovereign debt issues.

2. Developing Fair Processes

Many of the specific subfeatures most associated with legitimacy involve
the establishment of fair processes. Even if certain actors consider the out-
comes of a particular institutional framework less than ideal, they may be
more likely to accept these results if they believe them to have emerged
from acceptable procedures.200 As detailed in Part II above, today’s patch-
work of institutions has been considered lacking in this regard—frag-
mented, short on participation and transparency, and often unable to offer
comprehensive relief.201

To improve upon the current framework in terms of process legitimacy,
then, the procedures of any future DWM should ensure that affected parties
have a chance to be heard before decisions are made.202 Ideally these parties
would also be involved in the actual decision-making process, for example,
through appropriate majority or supermajority voting procedures on a sover-

199. The votes for and against the September 2014 U.N. General Assembly Resolution on debt
restructuring only demonstrate too well these dividing lines, with most of those states traditionally
associated with creditor interests voting against or abstaining. For an overview of the resolution and the
politics, see Bhumika Muchhala, Historic UN General Assembly Vote on a Multilateral Sovereign Debt Mecha-
nism, Third World Network (Sept. 19, 2014), http://www.twn.my/title2/unsd/2014/unsd1409
03.htm.

200. As noted in supra Part I, this voluntary acceptance element is central to the idea of legitimacy.
201. See discussion supra Part II; see also sources cited supra note 3.
202. Depending on the size and complexity of the restructuring, this participation might work

through representative structures such as committees or class/stakeholder groups, as happens through the
Bank Advisory Committees of the London Club. To the extent that committees are utilized, care should
be taken to ensure that there is fair representation within the committee structure. An opportunity to be
heard should be available for, among other issues, possible restructuring plans and the allowance/disal-
lowance of debt claims.
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eign debtor’s restructuring proposals.203 Drawing from administrative law
procedures, including the approach of global administrative law, this type of
participation might be supported by notice and comment procedures and
perhaps by claim processes akin to those used in domestic insolvency sys-
tems. Furthermore, perceptions of process legitimacy could be enhanced by
allowing participation from civil society actors, including NGO observers,
and by accepting amici curiae briefs.204 Of course, care should be taken to
balance the goal of broad participation with a commitment to timeliness,
particularly in any crisis management situation. In addition, given that one
of the perceived problems with the current process is a lack of comprehen-
siveness, features designed to promote a complete resolution of claims (in-
cluding those of holdout creditors) would likely strike many observers as an
improvement. In particular, making participation mandatory for any credi-
tor that aims to make an enforceable claim on the debtor’s assets would
promote participation significantly.205 Ideally, the final outcome would bind
all participants, so long as threshold voting requirements are met; to the
extent enforceable under the DWM framework, the process should bind
even those who elect not to participate.

To make all of this activity more palatable, especially for those disap-
pointed by a given restructuring outcome, any DWM framework should
aim for institutional impartiality. Negotiators would ideally construct the
DWM to avoid systematic bias in favor of one or another interested group,
perhaps by minimizing its affiliation—whether financial, personnel, or geo-
graphic—with parties and institutions whose interests are affected by DWM
processes. While full independence is likely not feasible, measures could
nonetheless be taken to limit improper influence and also to minimize per-
ceptions of bias. As part of this effort, to the extent that any DWM envi-
sions a central role for third-party decision makers (whether mediators or
adjudicators), care should be taken to support their independence. Whether
they act individually or through multiperson panels, these actors should be
independent of the negotiating parties and, as with both domestic insol-
vency and investor-state arbitration, disclose any relationships that could

203. As part of any voting on a proposal, it may be necessary to organize creditors and other stake-
holders into groups. The procedures involved in sections 1125 and 1129 of Chapter 11 of the U.S.
Bankruptcy Code, have been noted as a potential model by some scholars. See, e.g., A Debt Restructur-

ing Mechanism for Sovereigns, supra note 3, at 204.
204. There is some evidence that participation from a very broad array of actors, including nonelite

actors, is possible at least under some circumstances. See Law & Globalization from Below: To-

wards a Cosmopolitan Legality (Boaventura de Sousa Santos & César A. Rodrı́guez-Garavito eds.,
2005). While I do not suggest that this type of participation achieves anything close to the access
enjoyed by more elite global actors, participation along these lines could nonetheless be sought out and
encouraged.

205. As noted in the discussion of domestic insolvency above, this creditor participation underpins
the notion of “collective impartiality” central to insolvency procedures. See, e.g., Mason, supra note 170,
at 32.
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lead to bias or the perception of bias.206 In making any decisions under the
DWM framework, these third parties would ideally also provide their un-
derlying reasons, preferably in writing, including the analytical and eviden-
tiary foundations underpinning final outcomes.207 To promote informational
impartiality, discussed above, the use of indicators, debt assessments, and
social science models that predict restructuring outcomes should be gov-
erned by principles and procedures that acknowledge their distributional
ramifications and that promote, to the extent possible, the perceived validity
and objectivity of these inputs.208 Of course, significant disagreement may
nonetheless emerge as to their accuracy and applicability, in which case
competing expert testimony—a key feature of other decision-making fo-
rums—may improve perceptions of a comprehensive and defensible
assessment.

Applying practices of transparency and publicity, both to procedural in-
formation about the restructuring and to substantive decisions, would aid
efforts to monitor impartiality and broad participation. Given the transna-
tional scope of most sovereign debt restructurings, one complication might
be that information would need to be easily accessible at a global level, with
due care paid to variations in the technological capacity of different audi-
ences.209 Of course, as part of this general move to transparency, any DWM
could reasonably expect that sovereign borrowers should be transparent to
external and internal audiences on issues related to sovereign debt and do-
mestic financing as well.210 And any deviations from a transparency norm
should be exceptional, narrowly tailored to meet important policy goals, and
time limited.

In addition to transparency, the possibility of review by an external body
of the procedures and decisions arising from a DWM could serve as a check
on the DWM’s processes and outcomes. Of course, reaching agreement as to
what might constitute a competent review body is no easy task, especially
given the fact that any comprehensive sovereign debt workout could impli-
cate a combination of financial, legal, political, and social issues. One possi-
bility is that review could also be limited to particular subject matters over

206. This standard would track the emphasis on disclosure in both the insolvency norms and the
investor arbitration rules discussed above.

207. Of course, more directly implicated parties (including the sovereign debtor and creditors) would
be expected to provide the reasons underpinning their own positions as well.

208. This goal follows the recommendations in Riegner, supra note 78.
209. For example, although major transnational creditor groups have little trouble accessing informa-

tion, the capacity of smaller scale domestic NGOs could vary greatly. Buchanan and Keohane highlight
that to be useful in supporting legitimacy, information must be accessible “at reasonable cost,” “properly
integrated and interpreted,” and “directed to the accountability-holders.” Buchanan & Keohane, supra
note 20, at 53.

210. This commitment to transparency also tracks principles 10 and 11 of the UNCTAD Principles
on Responsible Sovereign Lending and Borrowing. See UNCTAD Principles, supra note 60, at 9–10.
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which the reviewing institution has jurisdiction or expertise, though even
these lines will be difficult to draw.211

Country ownership over DWM processes in any particular case of sover-
eign restructuring lies somewhat in tension with a focus on enabling broad
and even participation, and perhaps with external review. This attentiveness
to ownership corresponds to concerns prevalent in the interactions of sover-
eign states with institutions such as the World Bank and the IMF, and also
links to ideas of debtor control in U.S. Chapter 11 bankruptcy proceedings,
among other domestic examples.212 To promote ownership within any
DWM restructuring process, the debtor state would ideally submit a (volun-
tary) formal request and perhaps have principal responsibility for proposing
an initial restructuring plan.213 In addition, attention could be paid to pro-
viding voice to a broader range of domestic institutions and groups in the
DWM process, such as governmental branches and agencies beyond the fi-
nance ministry, as well as major civil society groups and perhaps political
parties. In order to facilitate this inclusion, a DWM could consider hosting
meetings primarily in the restructuring country itself—though this sugges-
tion admittedly counters ideas of geographic impartiality and certainly de-
parts from the practice of major institutions in the current system.214

Efficiency concerns constitute another possible counterpoint to ideas of
broad participation, particularly given that longer restructurings tend to
correlate with poorer eventual outcomes.215 There is always a risk, of course,
that debtors could take advantage of, and try to extend, the reprieve granted
by DWM processes to frustrate creditor collection efforts in bad faith—

211. To the extent that a review board would consider a range of different matters, provisions for an
interdisciplinary body might be appropriate. Of course, in the domestic insolvency context, courts gener-
ally have final say on insolvency proceedings involving complex economic and financial matters as well.

212. See sources cited supra note 51. For an interesting discussion of the various narratives justifying
debtor control in the Chapter 11 context, see, e.g., David A. Skeel, Jr., Competing Narratives in Corporate
Bankruptcy: Debtor in Control vs. No Time to Spare, 2009 Mich. St. L. Rev. 1187 (2009).

213. Again, to use a U.S. Chapter 11 analogy, the debtor has an exclusive right to propose a plan for a
designated (but extendable) period of time. See 11 U.S.C. § 1121(b) (2012) (specifying that “only the
debtor may file a plan” for the first 120 days after the petition date).

214. Again, the Paris Club of official bilateral creditor countries uniformly meets in the French trea-
sury in a closed process. London Club meetings are more flexible, but tend to be hosted in major financial
centers, often (historically) New York City or London. See discussion in Part III above. Of course, neither
a debtor country location nor, arguably, a major financial center such as New York or London, are
especially neutral meeting venues. As such, it might make sense to schedule different meetings in the
restructuring in different locations. For example, a preliminary meeting could be arranged in the debtor
country to encourage a broad and accessible initial formulation of debtor country goals and concerns,
with subsequent meetings elsewhere.

215. For an overview of the consequences of debt restructuring, with particular attention paid to
short- vs. long-run consequences, see Odette Lienau, The Longer-Term Consequences of Sovereign Debt Restruc-
turing, in Sovereign Debt Management, supra note 6, at 85, 95, 98 (noting that studies tend to show
greater costs concentrated in the period of default, which highlight the importance of efficiency in re-
structuring). Concerns about efficiency are formalized in, for example, the UNCTAD Principles on Re-
sponsible Sovereign Lending and Borrowing. Principle 15 requires prompt, efficient, and fair
rearrangements, and principle 7 notes that creditors “should seek a speedy and orderly resolution to the
problem.” UNCTAD Principles, supra note 60.
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though in fact most sovereign debtors tend to avoid dealing with debt
problems, and then are very eager to exit any restructuring that does oc-
cur.216 Nonetheless, specifying time frames for making an eligibility deter-
mination, appointing arbitrators or other key actors, formulating a
restructuring plan, and other core procedural steps could all promote effi-
ciency. Similarly, deadlines should be provided for any notice and comment
procedures and the submission of creditor claims. Of course, given the huge
variation in sovereign debt restructurings, time frames and deadlines might
need to be calibrated, within reason, to the size and complexity of a particu-
lar case. And making DWM outcomes binding on all parties would help to
deal with the problem of delays and intransigence on the part of creditors,
including hold-out creditors. In short, ensuring efficient procedures will
likely enhance the usefulness and broad acceptance of any DWM, though
efficiency may cut somewhat against the goal of broad participation so cen-
tral to many understandings of process legitimacy.

3. Attentiveness to Outcomes

Perhaps the most important test for any debt restructuring, including for
sovereign state debt, is whether it comprehensively addresses the underlying
debt problem. This economic outcome offers the best hope for long-term
development, and avoids the need for disruptive serial restructurings. Of
course, it is impossible to guarantee in advance the success of any restructur-
ing, and exceedingly difficult to know if that restructuring will provide a
sufficient basis for economic growth. However, to justify acceptance of a
DWM, the actors utilizing its processes should have strong reason to believe
that a restructuring plan is likely to succeed.217

To facilitate positive outcomes and minimize politically problematic sur-
prises, if a debt restructuring plan contemplates or depends upon significant
domestic adjustment, this fact should be made clear well in advance to all
stakeholders. To the extent that the success of the restructuring plan de-
pends upon any contingencies—such as the passage of domestic legisla-
tion—sovereign debtors could be encouraged to lay the groundwork for
these measures before creditor voting on the final DWM agreement, even if
the domestic legislation’s final entry into force is conditioned upon creditor
acceptance of the restructuring agreement itself. In addition, it would be
helpful for any DWM to deal as best as possible with the problem of debtor
procrastination, which scholars and policy analysts have identified as a key
issue undermining eventual debt restructurings.218 Procedures that en-

216. See, e.g., Federico Sturzenegger & Jeromin Zettelmeyer, Debt Defaults and Lessons

From a Decade of Crisis (2006).
217. This belief would depend in part upon the careful determination, ex ante, of factors that would

lead to long-term debt sustainability. To some degree, this leads back to the importance of economic
models and indicators, mentioned in the context of informational impartiality above.

218. See, e.g., Gelpern, supra note 54, at 1103–04; Debt Workout Mechanism Framing Paper, supra note
54, at 3. This may well be due to debtor concerns of the costs of default, though of course such delay may
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courage states to make use of the DWM process at a sufficiently early
point—while not pushing states to restructure when it is not necessary—are
likely to result in better economic outcomes. This might include the limita-
tion of any stigma attached to a debt workout, to the extent possible, as this
stigma only aggravates procrastination.

Furthermore, steps could be taken to encourage creditors and other stake-
holders to remain committed to the debtor’s economic recovery even after
agreement has been reached. For example, bond exchanges as part of these
agreements could allow for some flexibility in payment amounts on restruc-
tured debt, such as through the use of GDP-indexed bonds and contingent-
convertible (“CoCo”) bonds, which tie creditor payments to a debtor’s eco-
nomic health.219 To limit the need for a return to the DWM, these agree-
ments could also incorporate Collective Action Clauses (“CACs”), including
aggregated CACs, which can offer a binding voting procedure even without
a more formal institutionalized mechanism, and so help deal with holdout
problems.220 In addition, a central element of long-term economic recovery
will likely be the sovereign debtor’s return to reasonably priced capital mar-
ket access in a timely fashion. Thus, DWM designers might consider incor-
porating measures that would allow the sovereign debtor to demonstrate its
creditworthiness—understood as both the capacity and the willingness to
pay—following the restructuring. The capacity to pay should of course be
improved by the sovereign state’s improved debt profile and stronger eco-
nomic foundations, and this point might be worth emphasizing in the re-
structuring. Demonstrating a willingness to pay will likely be more
difficult, particularly given that creditors may be suspicious of debtors just
emerging from a restructuring. To demonstrate this willingness, actors us-
ing DWM procedures could contemplate restructuring agreements that in-
clude some ongoing payment of the restructured debt. Although a complete
(if discounted) buyback of the debt is appealing in some ways, because a
sovereign debtor would then be free of payments going forward, continued
payments might better reassure creditors of a willingness to service debt in
the future.

exacerbate costs. See Sturzenneger & Zettelmeyer, supra note 216, at 49 (noting that “countries
often desperately attempt to avoid debt restructurings even in situations where full repayment seems
hopeless”).

219. See Brooke et al., supra note 151, at 1. GDP-indexed bonds link principal and interest payments
to the level of a country’s nominal GDP. Sovereign CoCos would automatically extend repayment matu-
rities if a country receives official sector emergency assistance. Id.

220. The International Capital Markets Association has published revised and updated aggregated
collective action clauses, along with a new pari passu clause (the contract bone of contention in Argen-
tina’s litigation with NML), with a view to facilitating future sovereign debt restructurings. Int’l Capital
Mkts. Ass’n, Standard Aggregated Collective Action Clauses (“CACs”) for the Terms and Conditions of Sovereign
Notes (2014), http://www.icmagroup.org/assets/documents/Resources/ICMA-Standard-CACs-August-
2014.pdf. The IMF facilitated and endorsed this move. IMF, Strengthening the Contractual Framework to
Address Collective Action Problems in Sovereign Debt Restructuring, Staff Report (Oct. 2014), https://
www.imf.org/external/np/pp/eng/2014/090214.pdf.
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Particularly given the inapplicability of liquidation bankruptcy in a sov-
ereign state context, restructuring the country’s debt burden to achieve sus-
tainability and economic growth would likely be the primary goal of any
DWM. However, collective and sufficient creditor recovery is also central to
insolvency and restructuring systems, and essential to maintaining the long-
term health of capital markets. Thus, to make a DWM sufficiently attentive
to creditor outcomes, any modifications to the country’s debt burden would
have to be proportional to the needs of the sovereign state and not greater
than what is required for debt sustainability.221 The burden of adjustment
should also be shared across stakeholders, including with the citizens of the
restructuring state as well as creditors. To the extent relevant, priority and
security interests that are enforceable outside of the DWM process could
also be respected within the DWM to reflect this element of intercreditor
fairness. And of course, asset recovery undertaken as part of any DWM pro-
cess, including the recovery of improper transfers and perhaps multinational
efforts to address tax evasion, would help to minimize creditor losses.

Finally, the on-the-ground human impact of restructurings features
prominently in public discussions of debt workouts, and will certainly shape
perceptions of legitimate outcomes. The expected impact of any debt re-
structuring is also likely to influence the willingness of a debtor state’s do-
mestic interest groups to cooperate in measures required by the
restructuring. Although of course debt sustainability and economic develop-
ment should in the long run improve outcomes across all demographic
groups, in the short run the consequences may be more intense for those in
lower socioeconomic brackets.222 The framework would need to attend to
this human impact both for its own sake and given the risk of domestic
unrest and resistance for the broader success of the restructuring. This assess-
ment could be undertaken in light of relevant treaties and other sources of
applicable international law, including customary international law and
general principles of law. Of course, the question of which treaties and stan-
dards would be relevant and politically palatable will likely be a sensitive
topic for any DWM negotiations. To the extent that other substantive prin-
ciples, including generally accepted legal principles and doctrines, are im-
plicated by particular debts, these could also be considered in determining
legitimate outcomes. These doctrines and principles may include, among
others, unclean hands, unconscionability, fraudulent transfer, and the viola-
tion of a government’s fiduciary duty to its population.

An element of outcome legitimacy relevant to the global restructuring
system as a whole, which could also be a possible standard for judging and
accepting particular debt workouts, involves consistency across cases. When
similar cases or creditors are treated dissimilarly, this may provide a basis for

221. Of course, the characterization of debt sustainability itself can prove controversial, as noted in
the discussion of informational impartiality in supra Part I.D.

222. Lienau, supra note 7, at 89–90.
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complaint. Of course, the definition of “similar cases” is especially difficult
across sovereign debt restructuring, and any DWM processes will have to
keep in mind the unique political and economic situation of each country.
However, establishing a unified set of principles and procedures should help
to encourage consistency, particularly if that framework is then incorporated
into or recognized by national legislation or jurisprudence.

Taken as a whole, then, a number of features exist at the source, process,
and outcome levels that might be relevant to maximizing the public percep-
tion that a DWM, including its restructuring outcomes, is legitimate. These
elements would be implemented differently depending on the particular
form a DWM takes, and tensions between two desirable features, such as
broad participation and efficiency, would have to be balanced for the DWM
as a whole and in any given debt workout. Furthermore, in any institutional
design situation, the initial wish list may well have to give way to the con-
straints of political feasibility, timeliness, and cost effectiveness. But these
characteristics should be pertinent for thinking beyond the bare functional-
ity of a DWM and to long-run perceptions of its desirability and
acceptability.

B. Assessing Current DWM Proposals

How do the most frequently discussed proposals for an institutionalized
approach to debt workouts fare against these characteristics associated with
legitimacy? Multiple actors have called for the development of a more coher-
ent debt restructuring mechanism for some time. In 1986, the Trade and
Development Report published by the Secretariat of UNCTAD noted that “the
lack of a well-articulated, impartial framework for resolving international
debt problems creates a considerable danger . . . that international debtors
will suffer the worst of both possible worlds . . . being judged de facto
bankrupt . . . largely without the benefits of receiving the financial relief
and financial reorganization that would accompany a de jure bankruptcy.”223

Since then, a number of multilateral and non-governmental organizations
have proposed institutionally grounded DWMs akin to a sovereign bank-
ruptcy. This section offers a brief and preliminary assessment of several of
these proposals against the characteristics of legitimacy analyzed above.224

223. UNCTAD, Trade and Development Report, at 141, U.N. Doc. UNCTAD/TDR/6, U.N.
Sales No. E.86.II.D.5 (1986).

224. Of course, legitimacy is hardly the only standard relevant for evaluation; feasibility has a virtue
all itself. For example, while advocating in favor of a more modest proposal based at the IMF, a paper
published by the Brookings Institution acknowledges, “the first and best approach to addressing these
problems would presumably be a fully fledged international sovereign insolvency-cum-crisis manage-
ment regime . . . [b]ut such a regime is practically and politically unfeasible.” Lee C. Buchheit et al.,
Revisiting Sovereign Bankruptcy 29 (2013), http://www.brookings.edu/~/media/research/files/re-
ports/2013/10/sovereign-bankruptcy/ciepr_2013_revisitingsovereignbankruptcyreport.pdf.
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1. A Statutory Sovereign Debt Restructuring Mechanism Based at the IMF

Perhaps the most discussed statutory sovereign debt workout proposal
remains the Sovereign Debt Restructuring Mechanism (“SDRM”) presented
by Anne Krueger, First Deputy Managing Director of the IMF, in
2001–2002. While the IMF board ultimately rejected it in 2003,225 the
court decisions and stalemate in the NML v. Argentina case have encouraged
prominent economists to suggest that it might be resuscitated.226 This pro-
posal was organized primarily around the creation of a Sovereign Debt Dis-
pute Resolution Forum (“SDDRF”), which would serve as the primary actor
and decision maker on any debt-restructuring plan, presenting plans for ap-
proval by creditor groups.227 The SDDRF as recommended sought to ad-
dress perceptions of impartiality, and the proposal included a suggestion
that the office might be in a city other than Washington, D.C.228 Nonethe-
less, it remained heavily embedded in the IMF itself. For example, the IMF
Managing Director would appoint key decision makers from a pool of candi-
dates pre-screened by the IMF Board and chosen by an IMF-appointed selec-
tion panel.229 Furthermore, the IMF’s own loans (like those of other
multilateral organizations) would not be subject to restructuring through
the process.230

The primary benefit of the SDDRF idea was its capacity to aggregate the
treatment of all private debt into a single forum, thus helping to deal with
holdout problems aggravated by vulture (or distressed debt) funds. Further-
more, it would ensure that any agreement reached would be enforceable by

225. Although the basic contours of the SDRM proposal was originally presented in 2001, it was then
updated and elaborated upon. See, e.g., IMF, Report of the Managing Director to the International Monetary and
Financial Committee on a Statutory Sovereign Debt Restructuring Mechanism (Apr. 2003), http://www.imf/org/
external/np/omd/2003/040803.htm.

226. IMF Managing Director Christine Lagarde suggested that, depending on the outcome of legal
decisions in New York, “[t]he debt restructuring principles and the efficiency of collective action clauses
will have to be reviewed,” but did not specifically mention the earlier proposal. IMF’s Lagarde Says
Argentina Default Not Market-shaking, Reuters (July 29, 2014), http://www.reuters.com/article/2014/07/
29/us-imf-lagarde-argentina-idUSKBN0FY1P420140729. Economist Nouriel Roubini did suggest that
resuscitating the earlier proposal might be appropriate. Nouriel Roubini, Gouging the Gauchos, Project

Syndicate (July 1, 2014), http://www.project-syndicate.org/commentary/nouriel-roubini-criticizes-re
cent-us-court-rulings-that-impede-orderly-restructuring-of-sovereign-debt#6KPAivOY7vsFQRom.99.
UNCTAD also reiterated its longstanding call for a coherent DWM in light of the U.S. Supreme Court
decisions to deny certiorari in the Argentina cases, though not specifically with reference to the IMF
proposal. Cosio-Pascal, supra note 93.

227. The details of the SDDRF proposal are available in a supplemental document published by the
IMF Legal and Policy Development and Review Departments. See IMF, The Design of the Sovereign Debt
Restructuring Mechanism—Further Considerations (Nov. 2002) [hereinafter IMF, Design of the SDRM],
https://www.imf.org/external/np/pdr/sdrm/2002/112702.htm.

228. See, e.g., id. ¶ 229.
229. See, e.g., id. ¶¶ 233–44. The IMF comments on the SDDRF clarify that “[c]ompetence and

impartiality would be given priority over all . . . other criteria” by the selection panel. Id. at 240. While
there is no reason to think that this should not be the case (particularly given that IMF debt would not
be subject to SDDRF restructuring), some potential debtors might worry about embedding the mecha-
nism within the IMF.

230. For a general discussion of these privileged creditors, see, for example, id. ¶¶ 60–65.
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virtue of the role of the IMF, requiring an amendment of the IMF Articles of
Agreement that would effectively bind all countries.231 However, this pro-
posal can hardly be considered especially impartial. Although it was in-
tended to be independent, the various links to the IMF might bias the
SDDRF directly and, just as important, could aggravate perceptions of bias.
Furthermore, the exclusion of debt owed to multilateral organizations (in-
cluding to the IMF) would only deepen concerns of unfairness, including
among creditors.232

These possible objections do not necessarily doom such a proposal. Al-
though the IMF itself recognized that a state member’s discussions with the
Fund would often influence that state’s decision to use the restructuring
facility, only a sovereign debtor could actually initiate a process through the
SDRM.233 And were the SDDRF or a similar mechanism able to achieve
desirable economic outcomes convincingly and efficiently, this could over-
come concerns about impartiality. However, in light of some states’ exper-
iences with IMF involvement in debt restructurings in the 1980s and 1990s,
the outcomes might have to be highly positive to overcome such worries.234

2. IMF-based Sovereign Debt Adjustment Facility

In October 2013, the Brookings Institution published a separate proposal
that updated the earlier SDRM idea by suggesting the establishment of a
Sovereign Debt Adjustment Facility (“SDAF”). The authors aimed to fur-
ther two goals: (1) to commit the Fund not to bail out countries with unsus-
tainable debts in the absence of a restructuring; and (2) to protect countries
restructuring under the SDAF from holdouts.235 The SDAF shares some fea-
tures of the earlier SDRM, most notably being based in the IMF itself,236

using a modification of the IMF Articles of Agreement as an institutional
hook and as leverage against holdouts,237 and relying upon IMF technical
expertise (including for sustainability determinations and similar assess-
ments).238 However, the SDAF does not envision an associated tribunal for
claims determinations, an automatic stay on litigation, or a mechanism to
bind all creditors; although holdouts would be prevented from collecting on
judgments, their legal claims would technically remain intact. Thus, al-
though the close affiliation with the IMF remains, and presumably would

231. See id. ¶¶ 227, 274–82.
232. The World Bank offered an assessment of its sister organization’s SDRM proposal in the 2003

Global Development Finance Report. See World Bank Grp., Global Development Finance: Striving for Stabil-
ity in Development Finance (2003), http://siteresources.worldbank.org/GDFINT/Resources/334952-12571
97848300/GDF_vol_1_web.pdf.

233. IMF, Design of the SDRM, supra note 227, ¶¶ 84–85.
234. See discussion supra Part II.
235. Buchheit et al., supra note 224, at 32–35.
236. Rather than a separate institution, the SDAF would be a specially designed and dedicated IMF

lending facility for sovereign debt adjustment. Id. at 32.
237. Id. at 34.
238. Id. at 33.
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continue to raise questions of impartiality, the SDAF’s somewhat less judi-
cial role might alleviate these concerns. In addition, the proposed restructur-
ing process itself seems to leave more in the hands of sovereign debtors,
providing a greater element of country ownership. The proposal’s authors
explicitly acknowledge a preference for a comprehensive (and presumably
more impartial) insolvency court but considered that development to be a
remote possibility.239 They contend that locating an updated DWM in the
IMF is most likely to be practical and effective.240 As with the original IMF
SDRM proposal, if an SDAF were capable of providing positive outcomes for
sovereign debtors efficiently and consistently, that would likely grant the
mechanism a degree of legitimacy, even despite concerns about process and
institutional partiality.

3. Ad Hoc Debt Arbitration

Commentators have also grounded a range of DWM proposals in the
more informal process of ad hoc arbitration. In line with the discussion of
investor-state arbitration above, commentators highlight that these
processes generally share the key features of relatively low cost, party auton-
omy, possible confidentiality, and attentiveness to balancing parties’ inter-
ests (rather than to enforcing legal principles and precedent).241 One version
of this ad hoc approach, proposed initially by Kunibert Raffer in 1990, sug-
gested that parties use procedures akin to U.S. municipal bankruptcy (Chap-
ter 9 of the U.S. Bankruptcy Code), which includes core elements of
procedural fairness and transparency while making allowance for the sover-
eign character of the debtor.242 However, significant variation is possible
within the ad hoc arbitration framework, given that parties may adopt dif-
ferent sets of rules or principles to govern the arbitration.

Because of its informal and flexible nature, ad hoc arbitration could rea-
sonably be expected to ensure actor ownership. This would be furthered by
the ability of the parties in each arbitration to select which body of law
should apply, such as international law or more specific principles of law
applicable to sovereign debtor relations.243 Of course, this means that power
dynamics in existence between parties outside of the arbitration context will
be more likely to shape the restructuring itself. In addition, although safe-
guards along the lines of the UNCITRAL and ICSID rules would help to
support arbitrator impartiality, the fact that arbitrators are selected on a
case-specific basis could raise concerns of bias similar to those expressed with

239. Id. at 29.
240. See id. at 29, 32–34.
241. Kaiser, supra note 99, at 19.
242. See Kunibert Raffer, Applying Chapter 9 Insolvency to International Debts: An Economically Efficient

Solution with a Human Face, 18 World Dev. 301 (1990).
243. The UNCTAD Principles on Responsible Sovereign Lending and Borrowing offer one possibility

in this regard. See UNCTAD Principles, supra note 60.
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regard to investor-state arbitration.244 Also, due to their voluntary nature, ad
hoc arbitration processes may not be able to compel unwilling creditors to
participate in negotiations.245 Even if they are established with a view to
enabling comprehensive participation (as in the Chapter 9 proposal), it is
hard to mandate participation in this context, particularly as the awards
themselves are ultimately enforceable only against the arbitrating parties
and not against nonparticipants.246

4. International Insolvency Tribunal

The most maximalist of DWM proposals envisions that debt restructur-
ing arbitrations would be housed at an impartial international institution
not directly implicated in sovereign lending. Possible institutional homes
might be the Permanent Court of Arbitration (“PCA”) or a mechanism set
up through the auspices of the U.N. Secretary General or another indepen-
dent U.N. agency.247 The establishment of such a permanent home base
would likely need to be grounded in treaty, which would also have the bene-
fit of ensuring the compliance of the debtor and other countries and there-
fore the enforcement of restructuring outcomes against private creditors
regardless of their location. As part of this reform, any legal decisions appli-
cable to the restructuring would be governed by a body of law agreed to in
advance as part of the DWM’s establishment—likely international law, in-
cluding general principles of law applicable to sovereign debt. The tribunal
would be able to hear particular debt claims and would be required to com-
ply with emerging international standards for participation and trans-
parency. At first glance, this proposal seems best able to incorporate many of
the elements associated with process legitimacy. Unsurprisingly, it would
also probably prove the most difficult to implement.

244. See brief discussion at the beginning of supra Part III.B.
245. As noted in the discussion of investor-state arbitration above, voluntariness and party control are

considered two of the virtues of arbitration.
246. Arbitral awards are generally enforceable through the New York Convention on Recognition of

Foreign Arbitral Awards. Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
June 6, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 38. Another proposal offered as a correlate to ad hoc
arbitration suggests that a forum be set up to promote early debtor-creditor dialogue and develop impar-
tially a store of knowledge on best practices in sovereign debt restructuring. Richard Gitlin & Brett

House, A Blueprint for a Sovereign Debt Forum, 27 CIGI Papers (March 2014). The authors note
the lack of support for statutory measures and aim for “a non-statutory, incorporated, non-profit, mem-
bership-based SDF that would provide an independent standing body to research and preserve institu-
tional memory on best practice in sovereign debt restructuring . . . [and] to facilitate early engagement
among creditors, debtors, and other stakeholders . . . .” Id. at 6.

247. See, e.g., Christoph G. Paulus, A Resolvency Proceeding for Defaulting Sovereigns, Collective Ac-

tion Clauses and the Restructuring of Sovereign Debt 181, 195 (Klaus-Albert Bauer eds.,
2013).
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C. Obstacles and Politics

It is perhaps disheartening that the DWM proposal most likely to include
features associated with legitimacy also seems to be the least feasible. In-
deed, the attributes of the sovereign debt system that make the development
of a DWM so important are the same elements that make it difficult. This
does not mean that such proposals are futile or that we should abandon
efforts to think about legitimacy as an ex ante institutional design consider-
ation. But it does mean that we need to understand the political challenges
involved in moving toward a more coherent and broadly acceptable approach
to debt restructuring.

Forum fragmentation is frequently acknowledged as a key problem,
preventing comprehensive and consistent treatment of a sovereign state’s
debt.248 However, specific creditors, such as Paris Club official creditors,
may actually benefit from a disjointed system. Because there is no require-
ment that particular creditors attend to the concerns of all other creditors,
any given creditor group will have greater control and thus be able to work
more efficiently in this smaller format.249 Compared to a consolidated mul-
tiparty framework, such negotiations are less complex and more dyadic, in-
volving just the debtor and the relevant group. As such, even if it is not
ideal for the debtor, a fragmented system can be effective and functional for
a subset of key investors. To the extent that this is the case, there may be
minimal incentive for such actors to agree to an alternative, more compre-
hensive, and more coherent DWM.

Private creditor groups have also historically resisted the establishment of
a DWM or indeed any greater institutionalization of debt restructuring. The
Institute of International Finance (“IIF”), representing the interests of pri-
vate creditors, prefers an ongoing commitment to purely voluntary, good
faith negotiations.250 The IIF expresses particular concern that any unilateral
debtor invocation of a standstill mechanism, including one condoned by the
IMF, would “severely undermine creditor property rights and market confi-
dence and thus raise secondary bond market premiums for the debtor in-
volved and other debtors in similar circumstances,” and it highlights the
unilateral, non-negotiated deal offered by Argentina as especially problem-
atic.251 The IIF advocates strengthening market-based approaches, including
clarifying the meaning of potentially problematic contract language and in-

248. See, e.g., sources cited supra note 3; Gelpern, supra note 54, at 1106. UNCTAD identified forum
fragmentation as a key problem in its work on thinking through a potential sovereign DWM. See Debt
Workout Mechanism Framing Paper, supra note 54, at 3.

249. For more on the Paris Club example, see discussion supra Part II.A.1.
250. See, e.g., Rieffel, supra note 90, at 247, 267. The IIF has worked with other industry groups on

these issues since the early 2000s. See id. at 267.
251. Special Comm. on Fin. Crisis Prevention & Resolution, Inst. for Int’l Fin., Views on

the Way Forward for Strengthening the Framework for Debt Restructuring 4 (Jan. 2014),
https://www.iif.com/news/capital-markets-and-emerging-markets-policy/iif-special-committee-financial-
crisis-prevention.
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cluding aggregation clauses in Collective Action Clauses.252 However, it
calls for a balance between facilitating timely debt restructurings and pro-
tecting creditor property rights, noting that “excessive emphasis on elimi-
nating the possibility of holdout creditors might be counterproductive.”253

It is also possible that certain public actors may resist any movement
toward a DWM that limits their role, even while accepting the general need
for more comprehensive approaches to sovereign debt restructuring. Essen-
tial actors such as the IMF might accept the general importance of features
associated with legitimacy but highlight their own centrality and expertise
in debt issues. They may also simply reject any effort to include their debt as
part of a comprehensive restructuring, following the template of the earlier
SDRM proposal. Given the central role played by these actors, they are im-
portant for any successful DWM. In addition, their technical expertise and
global standing are essential in particular debt restructurings.

Finally, it is possible that some sovereign debtors will resist the establish-
ment of a DWM as well, as happened with the IMF SDRM proposal in the
early 2000s. This could result from objections to particular features of the
proposed DWM—for example, lack of impartiality or fair process—or to
concerns that the existence of something akin to sovereign bankruptcy will
raise borrowing costs. Indeed, comments by the IIF and other groups repre-
senting international creditors tend to (and perhaps are designed to) exacer-
bate these fears, regardless of the degree to which they are well founded.254

Although the preferences of players in the sovereign debt arena are fre-
quently deeply embedded, these difficulties are not insurmountable. Contin-
ued engagement with these actors on the instrumental value of a more
coherent DWM for both debtors and creditors should help, particularly
given the seeming inevitability of ongoing sovereign debt crises into the
future. Certainly, the relatively swift global embrace of insolvency laws in
recent decades covers over the serious struggles involved in establishing
bankruptcy laws in the United States. Although Article I, Section 8 of the
U.S. Constitution grants Congress the power to enact “uniform laws on the
subject of bankruptcies,” Congress failed in its attempts to establish a stable

252. See generally id.
253. Id. at 5.
254. As far as I am aware, no empirical studies specifically assess whether the institution of a bank-

ruptcy regime in a particular polity actually did raise capital costs. It would be difficult, of course, to
isolate the impact of this particular variable across cases in a large-n study, though small-n research
might offer interesting insights. Still, the general argument that any change in debt repayment out-
comes—particularly when backed by a public imprimatur—is likely to wreak havoc on the health of
capital markets remains very present in the scholarly literature. See, e.g., Deniz Anginer & A. Joseph
Warburton, The Chrysler Effect: The Impact of Government Intervention on Borrowing Costs, 40 J. Banking &

Fin. 62 (2014) (rejecting the notion that investors perceived a distortion of debt priorities following the
government bailout, which arguably elevated unsecured auto union claims over those of secured lenders,
and finding that, to the contrary, bondholders of unionized firms reacted positively to the Chrysler
bailout). To help deal with sovereign debtor fears along these lines, any DWM might make a concerted
effort to minimize the stigma associated with debt restructuring.
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bankruptcy system until passing the 1898 Bankruptcy Act a hundred and
ten years after the founding.255 This is not to suggest that efforts to establish
a uniform global approach for dealing with sovereign state debt will take a
century or more. Rather, it is to highlight the fact that risk and interest
assessments do adapt over time and are subject to political pressures and
historical exigencies over which a greater number of actors may have some
control.

Conclusion: Legitimacy in Degrees

If the architects of the post-World War II international financial system
found it politically difficult to establish a unified sovereign debt restructur-
ing mechanism, it does not seem to have become any easier in the interven-
ing decades. In part this may result from the increasing complexity of the
sovereign financing arena itself, which now implicates an even broader range
of organizational players, each with its own somewhat disparate process for
addressing debt problems. Unfortunately, this patchwork approach often
fails to offer an efficient and comprehensive way for a sovereign state and its
creditors to deal with untenable financial situations and return to debt sus-
tainability and development. An additional complicating factor in the cur-
rent system is the greater demand that any organization or institutional
framework engaging in global governance be “legitimate.” Especially given
the conceptual and political difficulty of defining a legitimate order, this
final layer of complexity can make a DWM appear even more beyond reach,
particularly as powerful actors resist certain features associated with the
composite concept of legitimacy.

Yet none of these realities undermines the need to think about DWM
legitimacy in advance, as proposals are constructed, assessed, and potentially
put into practice. Indeed, this Article suggests that focusing on the various
subfeatures associated with legitimacy, whether drawn from source, process,
or outcome understandings, will likely make any eventual mechanism more
broadly accepted and therefore more functionally successful. Of course suc-
cess along this dimension is a matter of degree. Legitimacy does not work in
a binary fashion—institutions and practices are never perfectly legitimate or
illegitimate, however the terms are understood. As such, perhaps the goal
should be to think explicitly about including the various subfeatures associ-
ated with legitimacy in formulating any potential DWM, while paying due
regard to the balancing objectives of political feasibility, timeliness, and cost
effectiveness. Even if including every desirable feature is impossible, explicit
work along these lines eventually can shift understandings of what is plausi-
ble and reasonable in a sovereign debt institution. This discussion and activ-

255. For an excellent history of U.S. bankruptcy, see David A. Skeel, Jr., Debt’s Dominion: A

History of Bankruptcy Law in America (2001).
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ity might also encourage shifts in the practice of the institutions and
mechanisms already in place in the sovereign debt arena. Regardless of
whether change results from a conservative impulse—in particular, from an
effort to forestall deeper systemic transformations—such moves can none-
theless have important distributional effects, and again may even alter back-
ground principles and expectations over time.

In short, given that a focus on legitimacy explicitly colors much of the
criticism and reform activity targeted at international economic organiza-
tions once they have been established, it should feature more explicitly in ex
ante discussions of a sovereign debt workout system. And in light of the fact
that a broad and diverse audience will make the legitimacy assessments of
any debt mechanism that does emerge, there is no easy way to escape the
multidimensional nature of the concept. As such, the tensions, distribu-
tional questions, and power dynamics implicated in this composite analyti-
cal term should inform our background understanding for negotiations on a
sovereign debt restructuring framework going forward.


