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“I cannot stop. It’s a trauma,” said Benjamin Ferencz about working tirelessly 

at his advanced age.1 Two reporters sat with him in his Florida home and took 
notes. “I’m sure it’s the trauma of what I saw,” he said.2 What he personally 
“saw” was, on the one hand, extensive human suffering during his service in the 
military and as a criminal lawyer. But was there another, latent type of “trauma” 
that Ferencz endured? He continued: 

 
In the First World War, 20 million people were killed, and we got 
the Covenant of the League of Nations. It was very weak. After 
World War II, and 50 million people were killed, they gave us the 
United Nations Charter. Very weak. Then perhaps after millions 
more, people will wake up and say: we have to build more 
institutions. One of the institutions we got is a court, the ICC. But 
it’s too weak because nations don’t give it the support it needs.3  

 
All this came in response to the remark, “Now you are almost 90.”4 The 

frustration was on the tip of his tongue. In the years leading up to this interview, 
the five permanent members of the Security Council (P5) had taken a common 
position to undermine the States Parties’ support for the Court’s jurisdiction to 
select and adjudicate aggression cases. Outlawing aggression was—and still is—
Ferencz’s life’s work. Perhaps the “trauma” that Ferencz suffered, wittingly or 
unwittingly, was in part from years of hearing the P5’s strained rhetoric.   

Following the interview, at the Kampala Review Conference, the P5’s rhetoric 
grew into an agenda. The U.S. government delegation took the position that the 
determination of aggression requires a political assessment5 and that states must 
not entrust such decisions to a prosecutor and a group of judges.6 The proposed 
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amendments on aggression, according to the U.S. delegation, were inconsistent 
with the judicial nature of the Court.7 Meanwhile, the Russian delegation’s 
intention in Kampala was to avoid a “dubious, legally flawed situation where 
judges determine that an act of aggression has been committed.”8 Collectively, the 
P5 claim that they act out of altruism, in defense of the “integrity of the UN 
Charter.”9 They say the Court should exercise jurisdiction only after the Security 
Council has determined the existence of an act of aggression by one state against 
another.10 

This short essay will look critically at the P5’s theory of the non-justiciability 
of aggression. The nature of aggressive war requires thinking in the abstract—a 
smearing of the otherwise rigid division between international relations and 
criminal law. But this rendering of “aggression” does not preclude its 
adjudication. As preparations for the next review conference begin, advocates for 
the criminalization of aggressive war, such as Ferencz, will have the difficult task 
of steering state delegates towards the big picture. 

  
*** 

 
Despite the P5’s lobby, the result of the Kampala Conference allows the Court 

to determine whether there has been an act of aggression without relying on a 
decision by the Security Council.11 This clearly does not accord with the agenda 
of the P5.12 But the outcome of Kampala is justified. The importance of the 

																																																																																																																																																							
cpi.int/iccdocs/asp_docs/ASP15/GenDeba/ICC-ASP15-GenDeba-OS-USA-ENG.pdf (recalling 
“concerns” about the aggression amendments, and believing there to be a “dangerous and 
substantial degree of uncertainty with respect to quite basic issues”).  

7 Koh & Buchwald, supra note 5, at 266. 
8 Gennady Kuzmin & Igor Panin, Russia, in THE CRIME OF AGGRESSION: A COMMENTARY 

1264, 1266 (Claus Kreβ & Stefan Barriga eds., 2017). 
9 See id. at 1267; Koh & Buchwald, supra note 5, at 262.  
10 Zhou Lulu, China, in THE CRIME OF AGGRESSION: A COMMENTARY 1131, 1134 (Claus 

Kreβ & Stefan Barriga eds., 2017); Kuzmin, supra note 8, at 1265. 
11 This is demonstrated by how the concept of a state act of aggression relates to the overall 

crime of aggression. Article 8 bis(1) creates a definition of the crime of aggression that depends 
on the existence of an act of aggression. Thus, under article 8 bis(1), an individual must have 
participated in a state act of aggression to attract liability. Article 8 bis(2) then provides an 
enumerative list of acts which shall qualify as state acts of aggression, which the Court must 
interpret “in accordance with United Nations General Assembly resolution 3314.” Amendments to 
the Rome Statute of the International Criminal Court art. 8 bis(2), June 11, 2010, A-38544 
U.N.T.S. [hereinafter Amendments]. It follows that, with the aid of the elements of crimes and the 
seven understandings—which form part of the package of amendments—the Court will have the 
authority to determine whether the requisite state act of aggression has occurred pursuant to article 
8 bis(1) and (2). The Court must also determine whether that state act of aggression under 
subparagraph (2) is a “manifest violation of the Charter of the United Nations” under 
subparagraph (1). Id. art. 8 bis(1).  

12 France’s delegation announced it “cannot support this draft text as it disregards the relevant 
provisions of the Charter of the United Nations enshrined in Article 5 of the Rome Statute” 
(Edwige Belliard, France, in THE CRIME OF AGGRESSION: A COMMENTARY 1143, 1144 (Claus 
Kreβ & Stefan Barriga eds., 2017). China, Russia, and the US also expressed disagreement for this 
reason. Lulu, supra note 10, at 1134. 



                            Harvard International Law Journal / Vol. 58 Online Journal 16 

adjudication of aggression by a court of law has its roots firmly planted in history. 
At the Nuremberg Trials, Germany argued that its military discretion about 
whether the use of preventive force was necessary was essentially non-
justiciable.13 The Tribunal disagreed. In an authoritative statement about the 
importance of the rule of law to aggression, the Tribunal held that “whether action 
taken under the claim of self-defense was in fact aggressive or defensive must 
ultimately be subject to investigation and adjudication if international law is ever 
to be enforced.”14 

In the age of the UN Charter, there is plenty of support for the contention that 
aggression can be determined by bodies other than the Security Council, despite 
article 24(1).15 The General Assembly has pronounced upon aggression on several 
occasions.16 Furthermore, Judge Schwebel provided a clarification of the Security 
Council’s role in the determination of aggression in his dissenting opinion in 
Nicaragua v. United States at the International Court of Justice.17 In finding that 
the determination of a state act of aggression is not the exclusive domain of the 
Security Council, Judge Schwebel reasoned: 

 
[W]hile the Security Council is invested by the Charter with the 
authority to determine the existence of an act of aggression, it does 
not act as a court in making such a determination. It may arrive at a 
determination of aggression—or, as more often is the case, fail to 
arrive at a determination of aggression—for political rather than 
legal reasons.18 

 
Judge Schwebel’s reasoning here was not contradicted by the majority. 

Moreover, his reasoning is sound, and it sheds light upon the two faces of 
aggression. Just as politics will sometimes be the catalyst for the determination 
that an unlawful war is a violation of the UN Charter, politics will also sometimes 
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stand in the way. In the latter case, the unlawful war is still “aggressive” under 
international law, and a court applying international law is not precluded from 
making such a finding. But the fact that aggression can be adjudicated is only the 
beginning of the analysis. Such a conclusion does not lead unavoidably to the 
courthouse steps. Although a court is competent to rule on an act of aggression, 
this does not mean that aggression should be adjudicated.  

In classical international legal philosophy, there are two opposing views of 
how states should address the illegal use of force. Of these, Grotius’ view of 
international law might be considered idealistic, delineating between just and 
unjust wars with a view to punishing ill-intent. He noted that in making war, “a 
wrong may arise from the intent of the party,” such as “an eager desire for glory, 
or some advantage, whether private or public.”19 All acts that arise in an unjust 
war are unjust, as a sort of “internal” or moral injustice.20 Those who wrongfully 
cause unjust war should be answerable for “all those things . . . which ordinarily 
follow in war,” and even generals and soldiers who could have prevented the 
harm should be held accountable.21 

On the other hand, Vattel articulated a contrasting world view: Every nation 
has a right to defend itself and its interests and to use whatever force is necessary 
to achieve that purpose.22 Depending on their interests, whether well or poorly 
understood, sovereign states have authority to determine the just causes for war, 
under Vattel’s view.23 Applied to the adjudication of aggression at the ICC, this 
theory would cast trials before the Court as political “show trials,” and the Court 
itself would become what amounts to a political adversary. In that vein, Martti 
Koskenniemi argues that in the trial of an aggressor, “each party is a judge, and 
each a criminal.”24 According to this view, branding someone an aggressor at trial 
is simply the extension of the political campaign against that party following the 
war, thus falling into the trap of “victor’s justice.” 

The P5 subscribe to this latter theory. The common refrain is that jurisdiction 
over aggression would “politicize the Court and the prosecutor, who would have 
to decide—one way or the other—whether to pursue the inevitable allegations 
that both sides would make in the event of armed conflict, charging that the other 
side had committed aggression.”25 However, this refrain is losing its audience.26 

																																																								
19 Translated from HUGO GROTIUS, LE DROIT DE LA GUERRE ET DE LA PAIX, Bk. II, Chapt. 

XXII (P. Pradier-Fodéré trans., D. Alland & S. Goyard-Fabre eds., 1999) (1625). 
20 Id., at Book III, Ch. X, Sec III.  
21 Id., at Book III, Ch. X, Sec. IV.  
22 EMER DE VATTEL, THE LAW OF NATIONS, Bk. III, Chapt. III (James Brown Scott ed., 
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also Philip Allott, The Emerging Universal Legal System, 3 INT’L L. F. 12, 13 (2001); Iain 
Scobbie, A View of Delft: Some Thoughts about Thinking about International Law, in 
INTERNATIONAL LAW 53, 78 (Malcom D. Evans ed., 4th ed., 2014). 
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COMMENTARY 1359, 1382 (Claus Kreβ & Stefan Barriga eds., 2017). 
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The creation of the Court and the drafting of the Kampala amendments have 
tipped the scales in favor of Grotius’ view. In her plea to re-open the amendments, 
former U.S. diplomat Sarah Sewall, speaking at the Annual Meeting of the 
American Society of International Law, acknowledged that the aggression 
amendments are part of a “changing international security landscape.”27 Indeed, 
the world view favoring the enforcement of international law has taken hold of 
the dialogue surrounding aggression. Aside from the P5, state representatives and 
scholars are now largely of the view that the Security Council does not have a 
monopoly on determining the propriety of the use of force.  

Why has this shift occurred? Perhaps the international community is now 
more accepting of the fact that law and politics are inextricably bound to one 
another. The short history of the Court shows that the crimes within its 
jurisdiction often have a political dimension.28 But this does not mean that 
international crimes are inherently political and should not be prosecuted. The 
intervention of the ad hoc tribunals in several very politically charged indictments 
of state leaders—Slobodan Milošević, Radovan Karadžić, and Charles Taylor—
illustrates this point. Although the judicial process was seen initially as a threat to 
peaceful mediation, the prosecutions forged ahead, and the accused “increasingly 
came to be viewed as spoilers to the mediation process.”29 This created what 
Rastan calls a “convergence between international peace and security and the 
delivery of justice.”30 

The famous aphorism from the English common law of judicial impartiality is 
that “not only must justice be done; it must also be seen to be done.”31 The same 
would seem to hold true regarding the very politically charged crime of 
aggression. The reality is that the decisions which inhere in the prosecution of 
aggression will inevitably possess a mystical blend of legal and political factors, 
and the appearance of justice may be just as important as an actual conviction. By 
the same token, the Security Council is not without its shortcomings in meting out 
justice in the wake of mass atrocities. Its resort to ad hoc tribunals can be taken as 
an admission of that fact. And particularly with respect to aggression, the Security 
Council has never made a determination that the use of force by any state 
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constituted an “act of aggression.”32 Nor has it ever referred to, let alone given 
meaning to, General Assembly Resolution 3314 on the definition of aggression, 
issued in 1974.33 The defining question, then, is not “whether the Court is acting 
independently of politics and public perception,”34 but, rather, whether the risk 
that the wrong person may be convicted by a politically-motivated Court is 
greater than the risk that, left to the Security Council, no justice will be delivered 
at all.  

 
*** 

 
When asked during his interview whether international criminal law could 

deliver justice, Ferencz responded, “[i]n the end, you certainly don’t get perfect 
justice, it’s imperfect no matter what you do, but it’s better than no justice.”35 
This should be the dominant rejoinder to the P5 at the next review conference. 
Despite the formal consensus in Kampala, the amendments themselves remain 
fragile—they require a majority vote for their activation36—and there is still a 
considerable opportunity for the P5 to shape the outcome of the vote.37 But if the 
P5’s delegates arrive at the next review conference with a similar to-do list, it is 
crucial that the other delegates do not lose sight of their goal: ending illegal wars. 
The failure to activate the Court’s jurisdiction over aggression would be a 
potentially fatal blow to the campaign led so dutifully by Ferencz and others. 
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